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STATEMENT OF JURISDICTION
Pursuant to Utah Code Ann. § 78-2-2(3) (j) (Supp. 1993) and Utah
Rules App. Pro. 3 and 4, the Utah Supreme Court has appellate
jurisdiction to review errors of law in the lower court's rulings,
orders and judgments.
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
Issue No. It
(1) DO CONDOMINIUM BYLAWS FORM A CONTRACT BETWEEN THE ASSOCIATION AND ITS MEMBERS, INCLUDING TRUSTEES, (2) DID THE COMPLAINT
SUFFICIENTLY ALLEGE A BREACH OF CONTRACT AND (3) DID THE LOWER
COURT ERR BY, SUMMARILY AND WITHOUT ANALYSIS OR COMMENT,
DISMISSING ALL THE ASSOCIATION'S CONTRACT CLAIMS FOR ALLEGED
FAILURE TO PLEAD AN INTENTIONAL TORT?
Appellate Standard of Review;
Questions of law are reviewable for correctness. BB & B Trans,
v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App. 1995).
Questions of contract interpretation not requiring resort to
extrinsic evidence are reviewable for correctness and are not
entitled to any deference. Zions First Nat'l Bank. N.A. v.
National Am. Title Ins.. Co.. 749 P.2d 651, 653 (Utah 1988).
Interpretation of ambiguous contract provisions without the
benefit of extrinsic evidence is reviewable for correctness.
Id.
Preservation of Issue for Appeal: (R.327-331)
Issue No. 2;
UNDER THE UTAH CONDOMINIUM ACT, UTAH CODE ANN. § 57-8-8 (1995),
DOES A TRUSTEE .OF A CONDOMINIUM ASSOCIATION, ALONG WITH ALL
OTHER HOMEOWNERS, BEAR A STATUTORY DUTY STRICTLY TO COMPLY WITH
THE ASSOCIATION'S DECLARATION AND BYLAWS, WHICH CONSTITUTE
ENFORCEABLE EQUITABLE SERVITUDES RUNNING WITH THE LAND, AND DID
THE COMPLAINT SUFFICIENTLY ALLEGE BREACH OF THAT DUTY?
Appellate Standard of Review;
Statutory interpretation is reviewable for correctness, owing no
deference to the lower court. State in the Interest of G.D.„
Jr..

and C D . . 894 P. 2d 1278, 1283-84

(Utah Ct. App. 1995) „

Questions of law are reviewable for correctness. BB & B Trans,
v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App. 1995).
Preservation of Issue for Appeal: (R.327-31, 517-21)

1

Issue No. 3;
DID THE LOWER COURT ERR BY DISMISSING THE COMPLAINT WHEN IT
CONTAINED 39 PARAGRAPHS ALLEGING ULTRA VIRES ACTS, FOR WHICH,
UNDER
BOTH
THE
REVISED
BUSINESS
CORPORATION
ACT
§ 16-10A-303(2)(B), AND THE NON-PROFIT CORPORATIONS ACT
§ 16-6-24(2), MEMBERS OF THE ASSOCIATION, ACTING DERIVATIVELY,
MAY BRING SUIT AGAINST INCUMBENT OR FORMER OFFICERS OR TRUSTEES
OF THE CORPORATION FOR EXCEEDING THEIR AUTHORITY?
DID THE
COMPLAINT ADEQUATELY ALLEGE NEGLIGENCE AND GROSS NEGLIGENCE
UNDER THE REVISED BUSINESS CORPORATION ACT AND GENERAL
PRINCIPLES OF CORPORATE LAW?
Appellate Standard of Review;
The propriety of a trial court's decision to grant or deny a
motion to dismiss is a question of law that we review for
correctness. Baker v. Angus. 910 P.2d 427, 430 (Utah Ct. App.
1996). Statutory interpretation is reviewable for correctness,
owing no deference to the lower court. State in the Interest of
G.D.. Jr.. and C D . . 894 P. 2d 1278, 1283-84

(Utah Ct. App.

1995). Questions of law are reviewable for correctness. BB & B
Trans, v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App.
1995).
Preservation of Issue for Appeal; (R.324-25, 327-31)
Issue No. 4;
DOES A TRUSTEE OF A CONDOMINIUM ASSOCIATION HOLD A FIDUCIARY
DUTY TO OTHER HOMEOWNERS, WHEN THE TRUSTEE IS ELECTED TO SPEND
MILLIONS OF DOLLARS IN CONDOMINIUM FEES THE HOMEOWNERS PAY TO
MAINTAIN THEIR FEE SIMPLE PROPERTY INTEREST, AND DID THE
COMPLAINT SUFFICIENTLY ALLEGE VIOLATION OF THAT DUTY?
Appellate Standard of Review;
Questions of law are reviewable for correctness. BB & B Trans,
v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App. 1995).
Preservation of Issue for Appeal; (R.322-26, 332-34)
Issue No. 5;
ARE CONDOMINIUM ASSOCIATIONS, BY THEIR QUASI-GOVERNMENTAL NATURE
AND PROTECTION OF PROPERTY INTERESTS, SO FUNDAMENTALLY DIFFERENT
FROM A TYPICAL NON-PROFIT CORPORATION THAT THE UTAH CONDOMINIUM
ACT AND GENERAL PRINCIPLES OF CORPORATE LAW SUPERSEDE THE
NON-PROFIT CORPORATION ACT, FOR PURPOSES OF THE TRUSTEES' TORT
STANDARD OF CARE?
Appellate Standard of Review;
Statutory interpretation is reviewable for correctness, owing no
deference to the lower court. State in the Interest of G.D.,
2

Jr. , and C D , . 894 P.2d 1278, 1283-84 (Utah Ct. App. 1995).
Questions of law are reviewable for correctness. BB & B Trans,
v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App. 1995).
Preservation of Issue for Appeal; (R.317-27, 332-34)
Issue No. 6:
DID THE LOWER COURT ERR BY DISMISSING THE COMPLAINT, FOR ALLEGED
FAILURE TO CLAIM AN INTENTIONAL TORT AND FOR REASONS OUTSIDE THE
COMPLAINT'S FOUR CORNERS?
Appellate Standard of Review:
Questions of law are reviewable for correctness. BB & B
Trans, v. Industrial Comm'n, 893 P.2d 611, 612 (Utah Ct.
App. 1995).
Preservation of Issue for Appeal: (R.317-27)
Issue No* 7:
DID THE COMPLAINT SUFFICIENTLY ALLEGE THE ASSOCIATION'S
ENTITLEMENT TO ATTORNEY FEES AND AN INCENTIVE FEE FOR BRINGING
SUIT THAT WILL SUBSTANTIALLY BENEFIT THE ASSOCIATION?
Appellate Standard of Review:
Questions of law are reviewable for correctness. BB & B Trans,
v. Industrial Comm'n. 893 P.2d 611, 612 (Utah Ct. App. 1995)c
Preservation of Issue for Appeal: (R.334-36)
DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES, RULES, ETC,
The appellants' Addendum contains the full text of the following
statutes, constitutional provisions and contractual bylaws:
Addendum 1

Utah Rules of Civil Procedure 8 and 12

Addendum 2

Revised Business Corporation Act, Utah Code Ann.
§§ 16-10A-303 and 16-10A-840

Addendum 3

Non-Prof it Corporations Act, Utah Code Ann* §§
16-6-19, 16-6-21, 16-6-23, 16-6-24, 16-6-26,
16-6-34, 16-6-42, 16-6-44, 16-6-107 and 16-6-108

Addendum 4

Condominium Ownership Act, Utah Code Ann. §§
57-8-3, 57-8-6, 57-8-7, 57-8-8, 57-8-10, 57-8-12,
57-8-16, 57-8-24 and 57-8-35.

Addendum 5

American Towers Declaration and Bylaws

3

Addendum 6

Trial Court's Order of Dismissal

STATEMENT OF CASE, COURSE OF PROCEEDINGS AND DISPOSITION
The Appellants, acting derivatively on behalf of the American
Towers

Owners

Association

(hereinafter

the

"Association"

or

"Homeowners"), a Salt Lake City condominium project, brought this
contract, tort and statutory action against certain of its Trustees
(hereinafter the "Trustees") to replenish the Capital Reserve Fund.
The Association is required by its Declaration and Bylaws to maintain
reserve funds for necessary repairs and replacements to common areas.
The Association alleges the Trustees misappropriated over $750,000
from the Capital Reserve Fund to finance litigation against American
Towers' original contractors and developers in American Towers Owners
Assoc, Inc. v. CCI Mechanical, Inc.. Civil No. 9109006070-CV (Third
Dist. Ct., Salt Lake County, Utah 1991) (hereinafter "CCI"). The Utah
Supreme Court affirmed Judge Dennis Frederick's dismissal of all CCI
claims by summary judgment on legal merits. See American Towers Owners
Assoc, Inc. v. CCI Mechanical, Inc., 930 P.2d 1182 (Utah 1996) .
The derivative action also seeks damages resulting from American
Towers' deterioration during the past four years, which would not have
occurred had the Trustees voted to use the Capital Reserve Fund for
its intended purpose of repair and maintenance.
The appellants are suing on behalf of the entire Association and
not individually.1

They do not seek recovery for injuries to their

individual condominiums, but rather, to replenish the wrongfully

1

Ciaal v. Leader Dev. Corp., 557 N.E.2d 1119, 1123 (1990) (derivative
actions are a proper legal vehicle when complaint alleges condominium board
breached its fiduciary duties to Association and does not seek damages for
individuals).

4

depleted Capital Reserve Fund and for damages to the Association
resulting from that depletion.
The Amended Complaint ("Complaintff) alleges, on information and
belief, that the Trustees misappropriated money from the Capital
Reserve Fund without Homeowners7 approval because they knew that 60%
of the Homeowners would not tolerate, much less vote for, over
$750,000 in Special Assessments to finance the highly speculative CCI
litigation.

(Complaint 5 115) (R.216)

The Amended Complaint also alleges the Trustees' misconduct has
proximately caused Homeowners substantial actual damages that are
still accruing. (Complaint ff 114-119) (R.215-17) Deterioration from
delayed repairs and maintenance have caused Homeowners depreciation
in the fair market value of their condominiums.
(R.216-17)

Recently,

(Complaint f 119)

after the Homeowners defeated

a special

assessment to pay for necessary repairs and replacements, the culpable
Trustees voted to raise homeowners7 fees an average of $100 per month
to pay for the necessary repairs and replacements the Capital Reserve
Fund would have paid had it not been misappropriated.

(Complaint

f 111) (R.215) By raising condominium fees, the Trustees effectively
levied the special assessment the Homeowners' vote had rejected.
The Complaint asserts the following causes of action:
Count I:
Count II:
Count III;
Count
Count
Count
Count
Count

IV:
V:
VI:
VII:
VIII:

Count IX:
Count X:
Count XI:

Derivative Claim (R.217)
Breach of Contract (R.219)
Breach of Implied Covenant of Good Faith and Fair
Dealing (R.221)
Negligence (R.222)
Gross Negligence (R.225)
Breach of Duty of Care (R.227)
Breach of Fiduciary Duty (R.229)
Corporate Mismanagement and Waste of Assets
(R.230)
Permanent Injunction (R.232)
Account and Constructive Trust (R.234)
Attorney Fees and an Incentive Fee (R.235)

The Trustees moved to dismiss all tort and contract claims on the
grounds that trustees of a condominium association have no fiduciary
duty to homeowners and that all claims must be dismissed under the
Non-Prof it Corporations Act, Utah Code Ann. § 16-6-107(1) (1995) (the
"Non-Profit Act") for failure to plead
intentional misconduct.

a cause of action for

(R.278-300)

After asking several questions and making statements unrelated
to Rule 12(b)(6) legal sufficiency of the pleadings, without comment
or analysis, the lower court dismissed with prejudice all the
Association's claims, including contract claims, for failure to meet
what the lower court considered the appropriate tort standard of care,
that is, intentional misconduct.

(R.484-89, 491-92) The lower court

allowed the Association leave to amend to allege only a claim of
intentional misconduct.

(R.375-76) See Trial Court's Order Granting

Motion to Dismiss, attached hereto as Addendum 6.

Asserting it had

claimed and alleged facts showing intentional conduct and rather than
amend and proceed on a single claim, the Association chose to file
this appeal, while preserving all rights to amend if necessary on
remand.

(R.380-81)

The Association filed a Notice of Appeal on

September 11, 1996. (R.380)
STATEMENT OF FACTUAL ALLEGATIONS AND LEGAL CLAIMS IN DISPUTE
The Amended Complaint (the "Complaint") alleges the following
facts, which, for Rule 12(b)(6) purposes, must be taken as true and
all inferences therefrom must be drawn in the Association's favor.
1.

The Association is a Salt Lake City condominium project

whose Board

of Trustees

("Trustees") manages the Association's

property and business affairs.

(Complaint f 5) (R.197)
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2.

The

(Complaint

Trustees

ff 6-8)

are

(R.197)

current

former

Board

members.

The plaintiffs are Homeowners who

represent the Association's interests.
3.

and

(Complaint ff 3-4) (R.196)

The Association and the Trustees' conduct is governed by the

Utah Condominium Ownership Act, Utah Code Ann. § 57-8-1, et seq.
(1996) ("Condominium Act"), which requires the Association to create
and be governed by a Declaration of Condominium for American Towers
("Declaration") and Bylaws of the American Towers Owners Association
("Bylaws").
4.

(Complaint J 3) (R.196)

The Condominium Act, Declaration and Bylaws establish for

the Association a "fund accounting" system, which requires that funds,
such as operating funds and funds designated for future repairs and
replacements, be classified separately for accounting and reporting
purposes.
5.

(Complaint I 37) (R.203)
The Association had four separate and distinct operating

accounts, two of which are relevant to this case and this appeal:
(1) Common Expense Fund and (2) Revenue Fund and Working Capital Fund
(the "Capital Reserve Fund").

(Complaint M

34, 35, 43) (R.202 and

204)
6.

Only two provisions of the Declaration, Article X § 10.03

and Article XI § 11.02, empower the Trustees to pay legal expenses,
including attorney and expert witness fees.

(Complaint 5f 37, 38)

(R.203)
7.

Both Article X § 10.03 and Article XI § 11.02 provide that

legal expenses must be paid from annual assessments to the Common
Expense Fund.
8.

(Complaint f5 37, 38) (R.203)

Article X § 10.03 provides as follows:
10.03.

Miscellaneous Goods and Services.
7

The Association may obtain and pay for the services of such
personnel as the Association shall determine to be
necessary or desirable for the proper operation of the
Project, whether such personnel are furnished or employed
directly by the Association or by any person with whom it
contracts. The Association may obtain and pay for legal
and accounting services necessary or desirable in
connection with the operation of the Project or the
enforcement of this Declaration,
In addition to the
foregoing, the Association may acquire and pay for out of
the Common Expense Fund . . . .
(Emphasis added) (R.66-67)
9.

Declaration Article XI § 11.01 requires the homeowner to

"covenant" to pay annual assessments.
10.

Declaration Article XI § 11.02 plainly states that "legal

and accounting fees" should be paid from the Common Expense Fund:
11.02. Annual Assessments. Annual Assessments shall
be computed and assessed against all completed Condominiu
ms in the Project as follows:
(a) Common Expense. Annual Assessments shall be
based upon advance estimates of the Association's cash
requirements to provide for payment of all estimated
expenses arising out of or connected with maintenance and
operation of the Common Areas . . ..
Such estimated
expenses may include, among other things, the following: .
. . [S]pecial assessments . . . ; legal and accounting
fees; any deficits remaining from a previous period;
creation of reasonable contingency reserve, surplus, and/or
sinking funds; and any other expenses and liabilities which
may be incurred by the Association for the benefit of the
Owners, or the Residential Owners, or the Commercial Owners
under or by reason of this Declaration. All expenses of
the Association shall be segregated and accounted for as
follows: (i) Expenses relating to the Common Areas
(excluding only the Residential and Commercial Limited
Common Areas) or to all Units or to the Project as a whole
shall constitute the Common Expense? . . . .
(Complaint 51 37-38) (Emphasis added) (R.68-69, 203)
11.

Article XIX establishes the mandatory2 Capital Reserve

2

At the Rule 12(b)(6) hearing, the Trustees cited H 19.05's mandatory
language, "The Association shall establish an adequate reserve account" (emphasis
added), but cavalierly attempted to shed the Trustees' unequivocal duty to act
in the Association's interests by maintaining the Capital Reserve Fund for its
lawful purpose. (R.461) The Trustees simplistically state that maintaining the
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Fundf which is funded through monthly or other periodic assessments
for the express and sole purpose of maintaining reserve funds to make
necessary repairs and replacements.

(Complaint 5 43) (R.204-06)

19.05.
Revenue Fund and Working Capital Fund
Required.
The Association shall establish an adequate
reserve to cover the costs of reasonably predictable and
necessary repairs and replacements of the Common Areas and
any component thereof and shall cause such reserve to be
funded by regular monthly or other periodic assessments
against
the Condominiums
rather
than by
Special
Assessments.
(Complaint f 43) (Emphasis added) (R.84, 204)

The Capital Reserve

Fund clearly is not designated to pay legal expenses, and nothing
delegates the Trustees power to so misappropriate those funds.
(Complaint ff 44, 45) (R.204)
12.

In a February 11, 1993 special board meeting (meaning it was

closed to Homeowners), at which no legal quorum was present, certain
Trustees, acting ultra vires, "determined legal expenses relating to
the CCI Mechanical lawsuit should be taken from the reserve account,
since proceeds gained from the lawsuit will be placed in reserve."
(Complaint f 57) (R.207)
13.

When they found out about the Trustees' misappropriation,

numerous Homeowners became angry about how their homeowner fees were
wasted.
14.

(Complaint I 79) (R.210)
Orally and in writing, and by personal statements at the

August 1993 board meeting, the irate Homeowners notified the Trustees

Fund was "an obligation of the Association. It's not a personal obligation of
any officer, director, or trustee." (R.461) The Trustees were elected (and
self-nominated) to represent the Association; they and only they had the power
to misappropriate the Capital Reserve Fund, They breached their clearly defined
fiduciary duties. See numerous authorities cited in Sections I, III.A. and IV,
infra.
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they had exceeded their powers under the Declaration and Bylaws.
(Complaint flf 79-80) (R.210)
15.

In the face of loud and relentless protest and even after

receiving a demand letter to cease their improper action, the Trustees
continued to make large disbursements from the Capital Reserve Fund
to finance CCI, and obstinately resisted all Homeowners' efforts to
stop the misappropriations.
16.

The

Trustees

(Complaint 5f 88-95) (R.212)
have

systematically

and

regularly

misappropriated Capital Reserve Funds to finance CCI, in which the
bill now exceeds $750,000.
17.

(Complaint 5 44) (R.204)

On information and belief, substantial payments to the CCI

litigation attorneys and engineers have been improperly booked and
recorded in American Towers books and financial records as "Repairs."
(Complaint f 66) (R.208)
18.

On

August 22,

1994,

the

Association's

Manager,

RaNae

Ledingham, informed Homeowners in writing that Judge Dennis Frederick
granted all CCI defendants7 motions for summary
dismissing the Association's entire action.
19.

On August

judgment—thereby

(Complaint 1 81) (R.210)

27, 1994, the Trustees, acting ultra vires,

approved use of Capital Reserve Funds to finance the CCI appeal.
(Complaint J 83) (R.210)
20.

Numerous Homeowners openly protested that the Trustees had

acted ultra vires by:
(a)

Flagrantly misappropriating several hundred thousand
dollars from the Reserve Fund to fund the CCI litigation, which had not survived summary judgment as
time-barred;

(b)

Misappropriating the Reserve Funds without seeking
Owners' approval of the exorbitant CCI litigation
expenses;
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(c)

Depleting the Reserve Fund to the point it could not
pay for necessary repairs and replacements; and

(d)

Threatening to raise Reserve and condominium fees and
levy special
assessments to make repairs
and
replacements, for which the undepleted Reserve Fund
could have paid.

(Complaint f 87) (R.211)
21.

Numerous

Trustees.
22.

Homeowners

petitioned

to

remove

the

culpable

(Complaint 1 88) (R.212)
The Trustees have not acknowledged they ever intended to

seek Owners7 approval to finance the CCI litigation, much less through
the Capital Reserve Fund, in violation of the Articles, Bylaws and
Declaration.
23.

(Complaint 5 97) (R.213)

Numerous Homeowners then decided the Trustees' unauthorized

invasions

of

the Reserve

Fund

could

be

stopped

derivative action on behalf of the Association.

only

through

a

(Complaint f 103)

(R.214)
24.

In a letter dated January 26, 1996 from the Association's

counsel to Trustees Salisbury and Kimball, the Association outlined
the Trustees' numerous ultra vires acts, including breaches of the
Articles,

Bylaws

and

Declaration

by

improperly

funding

the

CCI

litigation and demanded that they take immediate action to recover and
replenish the wrongfully depleted Reserve Fund.

(Complaint I 104)

(R.214)
25.

At the Board meeting of January 30, 1996, Trustees Salisbury

and Kimball acknowledged they received the January 26, 1996 demand
letter*
yet

Despite their having received the demand letter, the Trustees

again

acted

$26,503.06

from

ultra vires

by voting

the

Funds

Reserve

(Complaint ff 105-06) (R.214)
11

to

to divert
finance

the

an

additional

CCI

appeal.

26.

In a letter dated February 5, 1996 to all Owners, signed by

four of the Trustees, the Trustees called for a Special Assessment of
$350,000 to be placed in a "repair fund11 for plumbing and mechanical
repairs which should and could have been paid from the undepleted
Reserve Fund.
27.

(Complaint 5 109) (R.215)

The proposed

requisite 60% vote.
28.

Special Assessment failed

to secure the

(Complaint f 110) (R.215)

Despite the Special Assessment's failure, on March 11, 1996,

the majority Trustees made their threats real by voting to increase
the Reserve portion of the monthly maintenance fee and voted . . . for
an average increase in condominium fees of $100 per unit per month
beginning May 1, 1996.

(Complaint 5 111) (R.215)
SUMMARY OF THE ARGUMENT

This case is about condominium Trustees who, in the face of
protests by numerous angry Homeowners, defiantly continued to violate
the Declaration and Bylaws, as well as statutory and decisional law,
by misappropriating the Association's Capital Reserve Fund to finance
the ill-fated CCI lawsuit.
The Complaint in this derivative action alleges various claims
for breach of contract, breach of fiduciary duty, ultra vires acts and
gross negligence.

While the lower court appeared to recognize the

Non-Profit Act did not completely control the Trustees7 liability, and
they were also governed by the Condominium Act and general principles
of corporate law, nonetheless, the lower court inexplicably swept away
all claims under a one-line ruling that the Non-Profit Act limits the
Association's causes of action to intentional misconduct and that the
Association had not pled it.
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The Association's position is that, under the liberal pleading
standards of Rule 12(b) (6) , the Association has amply pled and alleged
facts showing intentional conduct but that the Association need not
prove intent to recover in contract or tort—particularly for breach
of fiduciary duty and ultra vires acts.
dismissed under a tort standard.

Contract claims may not be

The Association is entitled under

Rule 8 to plead claims in the alternative, and the same facts may
support a tort or contract claim.
The Complaint alleges facts, which taken as true, establish that
the Trustees knowingly and wilfully misappropriated Capital Reserve
Funds to finance CCI after irate Homeowners repeatedly informed the
Trustees they had violated the Declaration and Bylaws and even after
the Association commenced this action.
88-101, 106) (R.210-214)

(Complaint fj 79, 80, 87,

The Complaint also alleges that litigation

expenses were improperly booked and recorded as repairs (Complaint
fl 66)

(R.208),

and

that

any

such

misappropriation

makes

the

Homeowner's Manual repeatedly misstate the source and amount of costs
(Complaint H

47-55) (R.205-206)

Under the Condominium Act, Utah case law, and the Declaration and
Bylaws, the Trustees.breached their duties and contract to strictly
comply with the Declaration and Bylaws. The purpose of the Trustees'
contract is to protect the quasi-governmental due process and property
interests (including equitable servitudes running with the land) of
other Homeowners who are also bound to strict compliance.
Condominium

associations

are

so

fundamentally

similar

to

for-profit corporations and dissimilar to typical not-for-profit
corporations that they should be governed by general principles of
corporate law.

That rule is bolstered by the major differences
13

between the Condominium Act and the Non-Prof it Act.

Indeed, by

definition, condominiums do not come within the Non-Profit Act,
because the Condominium Act expressly mandates that all profits be
distributed to homeowners and the Non-Profit Act expressly prohibits
distribution

of any profits to members.

The Non-Profit

Act,

§ 16-6-44, does not even require bylaws; consequently, it by no means
contains the standard of care for their breach.
In addition, although they were unpaid, the Trustees bear a
fiduciary duty to expend other Homeowners' condominium fees in
compliance with the Declaration and Bylaws and for the benefit of the
Homeowners.

The Trustees breached their fiduciary duties causing

detriment to other Homeowners by violating the Declaration and
Bylaws—leaving American Towers' common areas to deteriorate without
necessary repair ^nd maintenance.
The

lower

allegations

court

of ultra

completely
vires

acts,

ignored

the

for which

Association's
the

individually liable under even the Non-Profit Act.

Trustees

39
are

Ultra vires

conduct does not require a showing of intent to exceed delegated
powers.

Moreover, the

intentional misconduct

standard

in the

Non-Profit Act cannot apply to the ultra vires claims which are
legally cognizable under the same Act or the ultra vires sections
would be meaningless.
In total opposition to all established law from Utah and other
jurisdictions, the lower court improperly dismissed all claims for
what appears to be reasons totally outside the four corners of the
Complaint and unrelated to the sufficiency of the claims.
The Association respectfully requests that the Court reverse the
lower court's dismissal order and rule that the Complaint sufficiently
14

alleges all claims—including for attorney and incentive fees incurred
in achieving a result that benefits all members of the Association.
Only in the alternative, the Association requests leave to amend
further to allege intentional misconduct.
ARGUMENT
I.

THE COMPLAINT PROPERTY PLED RULES 8(a) AND (e) ALTERNATIVE
THEORIES AND 12(b) (6) LEGALLY SUFFICIENT CLAIMS THAT SHOULD NOT
HAVE BEEN DISMISSED.
The Complaint states legally sufficient claims under the liberal

notice pleading standards.

The lower court erred by dismissing the

Complaint in complete disregard of the following basic pleading rules:
A.

Rule 8(a)

Utah Rules of Civil Procedure 8(a) states the rules for notice
and alternative pleading applicable to the review of the lower court's
order:
(a) Claims for relief. A pleading which sets forth a
claim for relief . . . shall contain (1) a short and plain
statement of the claim showing that the pleader is entitled
to relief; and (2) a demand for judgment for the relief to
which he deems himself entitled. Relief in the alternative
or of several different types may be demanded.
(Emphasis added)
B.

Rule 8(e)

Rule 8(e)(2) elaborates the alternative pleading as follows?
(2) A party may set forth two or more statements of
a claim or defense alternately or hypothetically, either in
one count or defense or in separate counts or defenses.
When two or more statements are made in the alternative and
one of them if made independently would be sufficient, the
pleading is not made insufficient by the insufficiency of
one or more of the alternative statements. A party may
also state as many separate claims or defenses as he has
regardless of consistency and whether based on legal or
equitable grounds or on both.
See, e.g. , Parrish v. Tahtaras, 318 P.2d

642, 645

(Utah 1957}

(alternate claims and remedies may be pled even at late date) c
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Rosander v. Larsen. 375 P.2d 146 (Utah 1962) (lower court committed
reversible error by requiring party to elect remedies at pretrial
stage; rendered Rule 8(e) meaningless). The lower court ignored Rule
8 by requiring the Association to plead intentional misconduct.
C.

Rule 12(b)(6)

In dismissing the Complaint, the lower court patently ignored
Rule 12(b) (6) . "Dismissal of a claim under Rule 12(b) (6) is a severe
measure given the liberality of notice pleading" and is entitled to
"generous" pleading standards. Olson v. Park-Craiq-Olson, Inc., 815
P.2d 1356, 1360 (Utah Ct. App. 1991) (Emphasis added)

In reviewing

the lower court's Order of Dismissal, this Court must "construe the
facts in the complaint liberally," Baker v. Angus, 910 P.2d 427, 430
(Utah Ct. App. 1996); "consider all reasonable inferences . . . in a
light most favorable to the plaintiffs," id.; and "accept any material
allegations of the complaint as true," . . . Anderson v. Dean Witter
Reynolds, Inc., 841 P.2d 742, 744 (Utah Ct. App. 1992).
The lower court's order can only be affirmed if it "clearly"
appears the Association can prove no set of facts in support of its
claims. Anderson, 841 P.2d at 744; Heiner v. S.J. Groves & Sons Co.,
790 P.2d 107, 109 (Utah Ct. App. 1990) . The lower court never made any
such finding and the Trustees could not establish any substantive
factual deficiencies in the Complaint.
The foregoing standards of review of the lower court's dismissal
order applies to each of the following argument points.
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II.

CONDOMINIUM BYLAWS FORM A CONTRACT BETWEEN THE ASSOCIATION AND
ITS MEMBERS, INCLUDING TRUSTEES, THE COMPLAINT SUFFICIENTLY
ALLEGES BREACHES OF CONTRACT, AND THE LOWER COURT ERRED BY
SUMMARILY DISMISSING ALL THE ASSOCIATION'S CONTRACT CLAIMS FOR
ALLEGED FAILURE TO PLEAD AN INTENTIONAL TORT.
A.

The Condominium Bylaws and Declaration are a Contract
Between the Owners and the Trustees.

The Complaint's breach of contract claims (Counts II and III) are
legally cognizable, sufficiently pled and do not hinge on a standard
of care for tortious conduct—intentional or otherwise.
In Turner v. Hi-County Homeowners Assoc, 910 P.2d 1223, 1225
(Utah 1996), the Utah Supreme Court recently held that corporate
bylaws form a contract between the member and the corporation.
(Citing Appeal of the Two Crow Ranch, Inc. , 494 P.2d 915, 919 (Mont.
1972); Jorgensen Realty, Inc. v. Box, 701 P.2d 1256, 1257 (Colo. Ct.
App. 1985) ("The relationship between a voluntary association and its
members is a contractual one. . . . " ) ; First Fed. Sav. & Loan v. East
End Mut. Co., 735 P.2d 1073, 1075 (Idaho Ct. App. 1987) (bylaws are
binding as a contract among members of cooperative).
The declaration of covenants and restrictions is an
elaborate contract among the individuals owning and sharing
property in the community. Each owner is entitled to the
protections which prohibit these contract rights from being
impaired by others. Owners are entitled to defend their
contract rights and to resist efforts of those who would
impair or take them away. . . . They prohibit
discriminatory conduct by the association and arbitrary
action of the board of directors. . . .
P. M. Dunbar, The Homeowners Association Manual, at 5-6 (2d ed. 1991)
(Emphasis added)
The Trustees acknowledge that M [t]he contract of the Association
is between the Association and its members."

(R.462) The Trustees,

as homeowners, are all members of the Association. Under Article IX
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1 9.01 (R.65) they are therefore bound strictly to comply with the
Declarations and Bylaws.

See also Utah Code Ann. § 57-8-8.

18.01. Compliance. Each Owner shall comply strictly
with the provisions of this Declaration, the Articles of
Incorporation and Bylaws of the Association, rules and
regulations promulgated by the Association as herein
provided, and the decisions and resolutions of the
Association adopted pursuant thereto, as the same may
lawfully be modified and amended from time to time.
Failure to comply with any of the same shall be grounds for
an action to recover sums due for damages or for injunctive
relief or for both, maintainable by the Association or, in
a proper case, by an aggrieved Owner.
18.02. Enforcement and Remedies. The obligations,
provisions, covenants, restrictions, and conditions
contained in this Declaration, or in any Supplemental or
Amended Declaration, with respect to the Association or
Condominiums in the Project shall be enforceable by the
Declarant or by any Owner, subject to this Declaration, by
a proceeding for a prohibitive or mandatory injunction.
The obligations, provisions, covenants, restrictions, and
conditions contained in this Declaration, or in any
Supplemental or Amended Declaration, with respect to a
person or entity or property of a person or entity other
than the Association or the Declarant shall be enforceabl
e by the Declarant or by the Association, or in a proper
case, by an aggrieved Owner by a proceeding for a
prohibitive or mandatory injunction or by a suit or action
to recover damages or to recover any amount due and unpaid.
(R.83) (Emphasis added) The Trustees, however, ignore altogether the
Trustees' reciprocal and mandatory duty of strict compliance, set out
in the Bylaws Article IX f 9.01.
9.01. Rules and Regulations. The Board of Trustees
may from time to time adopt, amend, repeal, and enforce
reasonable rules and regulations governing the use and
operation of the Project; provided, however, that such
rules shall not be inconsistent with the rights and duties
set forth in the Articles of Incorporation, the
Declaration, or these Bylaws.
(R.121) (Emphasis added)
The Trustees cited no authority whatsoever for their untenable
proposition that Homeowners should be released from that strict
statutory and voluntary contractual duty the moment they move into the
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fiduciary

role of

Trustees

spending

other

contractually

bound

Homeowners' money and making decisions that will affect the common
elements of every Homeowner's fee simple property interest. Competent
law is to the contrary.
The generally accepted rule is that a condominium's or homeowners
association's Declaration and Bylaws form a contract with which every
member must comply—particularly directors and officers who take on
the fiduciary responsibilities for making decisions that affect all
members' due process rights and property interests.
[A condominium] board is by definition in a "fiduciary"
relationship with the unit owners, because a "fiduciary" is
one who transacts business, or who handles money or
property, which "is not his own or for his own benefit, but
for the benefit of another person, as to whom he stands in
a relation implying and necessitating great confidence and
trust on the one part and a high degree of good faith on
the other part.
Board of Managers of the Fairways at North Hills Condominium v.
Fairway at North Hills, 603 N.Y.S.2d 867, 868 (1993) (affirmed denial
of summary judgment on breach of fiduciary claim against members of
condominium board).
For example, in Wolinskv v. Kadison. 114 111. App.3d 527, 449
N.E.2d 151 (1983), the appellate court reversed the trial court's
dismissal of a condominixim owner's breach of fiduciary duty claim
against association directors, holding that a violation of the bylaws
amounted to a breach of fiduciary duty.

The court stated the

directors' fiduciary duty requires strict compliance with the bylaws.
Id. at 534.
Consequently the Trustees' breach of the Bylaws and Declaration
raises contract claims that are legally cognizable.
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B.

The Lover Court Erred by Summarily Dismissing All the
Association's Contract Claims for Alleged Failure to Plead
an Intentional Tort*

The Complaint alleges two contract counts and five tort counts.
Indeed, the lower court expressly recognized that both the "Utah
Condominium Act and the Utah General Business Corporation Act" apply
to this action and the "Utah Non-Profit Corporation Act . . . goes,
if at all, to torts."

(R.496) (Emphasis added) The lower court then

held that "the directors are only to be held liable for intentional
misconduct . . . ."

(R.497) At the close of the hearing, counsel for

the Association, asked the lower court whether his ruling included the
contract claims.

(R.497)

Inexplicably—without

any reason or

analysis whatsoever—Judge Young replied, "It does." and then recessed
before calling the next case.

(R.498)

No case authority exists, and the Trustees cited none below, that
would permit, much less require, dismissal of the breach of contract
claims for failure to meet a tort standard of conduct. Rules 8(a) and
8(e) expressly allow for alternative pleading.
318 P.2d at 645; see Point I, supra.

See, e.g.. Parrish,

The Utah Supreme Court has

stated pointblank that "the same facts giving rise to a breach of
contract may also give rise to an independent tort claim . . . ."
Broadwater v. Old Republic S e c , 854 P.2d 527, 536 (Utah 1993).
For

example,

in

recent

failed

bank

litigation,

courts

interpreting the tort standard of care for officers and directors held
that, even with a tort standard of gross negligence, the Federal
Deposit Insurance Corporation could sue on the alternate theories of
breach of contract or breach of fiduciary duty.

See, e.g., FDIC v.

Isham. 777 F. Supp. 828, 831 (D. Colo. 1991) (quoting 135 Cong. Rec.
S6912 (June 19, 1989)).
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Any tort standard

of

care

is simply

inapplicable to the

Association's contract claims,
C.

The Complaint Sufficiently Alleged that the
Breached their Contract with the Association.

Trustees

Examples of the contract allegations illustrate their legal
sufficiency, since they allege facts showing a contract, duty, breach
of duty, injury and damages:
•

In return for the Owners' contractual consideration of
strict compliance and subordination of individual rights
for the good of the Association, under Bylaws Articles IV
5 4.01 and IX f 9.01, the Association contracts, covenants
and mandates that the Trustees' general management powers
shall not be exercised "inconsistent[ly] with the rights
and duties set forth in the Articles of Incorporation, the
Declaration or these Bylaws. . . ."
(Complaint 5 132)
(R.219)

•

The Articles, Bylaws and Declaration form a contract
between and among the Association, the Homeowners and the
Trustees. (Complaint 5 133) (R.219)

•

Only two provisions of the Declaration, Article X § 10.03
and Article XI § 11.02, empower and require the Trustees to
pay legal expenses, including attorney and expert witness
fees. (Complaint ff 38-39) (R.203)

•

Article XIX establishes the mandatory Capital Reserve Fund,
which is funded through monthly or other periodic
assessments for the express and sole purpose of maintaining
reserve funds to make necessary repairs and replacements.
(Complaint 55 44-46) (R.204-05)

•

Rather than using the Capital Reserve Fund for its
designated purpose, the Trustees spent the Homeowners'
money to fund CCI. (Complaint 55 21-24) (R.199-200)

•

The Trustees' misconduct has proximately caused Homeowners
substantial actual damages that are still accruing,
including depreciation in the value of their property
interests, increased condominium fees and deterioration of
American Towers.
(Complaint 55 119, 111, 138-139, 148)
(R.216-215, 220, 222)

•

Acting ultra vires, on information and belief, the Trustees
chose to misappropriate money from the Capital Reserve Fund
because they could do it without Homeowners' approval and
they knew 60% of the Homeowners would not tolerate, much
less vote for, an expenditure of over $750,000 in Special
21

Assessments
litigation.
•

to finance the highly
(Complaint 5 115) (R.216)

speculative

CCI

Each
time
the
Trustees
acted
ultra
vires
by
misappropriating money from the Reserve Fund to finance the
Litigation, the Board committed a separate and distinct
breach of the Articles, Bylaws and Declaration. (Complaint
1 135) (R.220)

Thus the elements of contract claims, including mutual consideration, are complete under the Declaration, Bylaws and statutory law
(§ 57-8-8 entitles injured party to legal and equitable relief against
homeowner who breaches duty of strict compliance).

The Complaint's

contract claims are sufficiently pled.
III. UNDER THE UTAH CONDOMINIUM ACT, UTAH CODE ANN. § 57-8-8 (1995),
THE TRUSTEES, ALONG WITH ALL OTHER HOMEOWNERS, BEAR A STATUTORY
DUTY STRICTLY TO COMPLY WITH THE ASSOCIATION'S DECLARATION AND
BYLAWS, WHICH CONSTITUTE ENFORCEABLE EQUITABLE SERVITUDES
RUNNING WITH THE LAND, AND THE COMPLAINT SUFFICIENTLY ALLEGES
BREACH OF THAT DUTY.
The Utah Condominium Act, Utah Code Ann. § 57-8-8, statutorily
mandates that each owner strictly comply with the "covenants, conditions and restrictions" of the Declaration and Bylaws and expressly
provides legal and equitable relief for failure to strictly comply.
57-8-8.
Compliance with covenants, bylaws and/or
house rules and administrative provisions.
Each owner shall comply strictly with the covenants.
conditions and restrictions as set forth in the declaration
or in the deed to his unit, and with the bylaws and/or
house rules and with the administrative rules and
regulations drafted pursuant thereto, as either of the same
may be lawfully amended from time to time, and failure to
comply shall be ground for an action to recover sums due
for damages or injunctive relief or both, maintainable by
the manager or management committee on behalf of the unit
owners, or in a proper case, by an aggrieved owner.
(Emphasis added)
The strict compliance standard is grounded in common law. It is
particularly applicable in this case where the Complaint amply alleges
the Trustees7 breach of the Declaration and Bylaws severely prejudiced
22

t h e Association by improperly depleting

its

Capital Reserve and

Maintenance Fund and causing f u r t h e r d e t e r i o r a t i o n of American Towers
common areas as well as injury t o individual owners.
I f f a i l u r e t o adhere t o t h e requirements w i l l affect a
s u b s t a n t i v e r i g h t of one of the p a r t i e s and possibly
prejudice
that party,
then courts r e q u i r e
strict
compliance.
On the other hand, if the requirements are
merely procedural and w i l l not prejudice one of the
p a r t i e s , s u b s t a n t i a l compliance i s s u f f i c i e n t .
Badger v. Madsen, 896 P.2d 20, 23 (Utah Ct. App. 1995)

(Emphasis

added); cf. , Berberian v. Lancaster Osteopathic Hosp. Assoc., I n c . ,
149 A. 2d 456,

459

(Penn.

1959)

(strict

compliance standard

for

c o n t r a c t u a l r i g h t s of members of a voluntary a s s o c i a t i o n ) .
The court in Johnson v. Fairfax Village Condominium IV Unit
Owners Assoc., 548 A.2d 87, 91 (D.C. Ct. App. 1988), held t h a t
condominium bylaws "represent a form of p r i v a t e law making
[ i n which] individual owners come together and agree t o
subordinate some of t h e i r t r a d i t i o n a l individual ownership
r i g h t s and p r i v i l e g e s when they choose t h i s type of
ownership experience." As such, these documents should be
s t r i c t l y construed as they are w r i t t e n , giving the language
i t s c l e a r , simple, and unambiguous meaning.
(Emphasis added) ( c i t a t i o n s omitted) ; 3 15A Am. J u r . 2d Condominiums
and Co-operative Apartments § 16 (1976) (condominium bylaws must be
s t r i c t l y construed and c o n s t i t u t e r u l e s and r e g u l a t i o n s governing
i n t e r n a l administration of condominium complex).

Considering the homeowners and A s s o c i a t i o n ' s r e c i p r o c a l d u t i e s t o comply
s t r i c t l y with the Bylaws and t h e i r e q u a l l y r e c i p r o c a l r i g h t s t o expect s t r i c t
compliance, the Trustees are completely mistaken in t h e i r pretextural notion (and
argument r a i s e d below) they had a u t h o r i t y t o deplete the Capital Reserve Fund
because t h e y intended t o replenish i t with any p o t e n t i a l CCI v e r d i c t .
That r o l l of the d i c e not only breached the express bylaws but was
imprudent on i t s face even before CCI was dismissed and affirmed, because i t
meant y e a r s of delaying necessary r e p a i r s while the building deteriorated and
repair c o s t s e s c a l a t e d .
(Complaint M 119/ 139) (R.216; 220)
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Pepe v. Whispering Sands Condominium Assoc, . Inc. . 351 So.2d 755
(Fla. Ct. App. 1977) , rejected the Trustees' very arguments, that they
had the authority to misappropriate or consolidate funds that, under
the Bylawsf have discrete and separate functions.

The question for

declaratory judgment was whether a condominium association has the
right to consolidate one budget under the budgets of separate
condominium sections within a multiple section complex.

Id. at

757-58.
Even though homeowners approved the conduct in a "straw vote" of
75%, the court reversed the trial court's decision that the association's declaration and bylaws gave board members authority to mingle
and merge funds earmarked for discrete and separate purposes.
A declaration of a condominium is more than a mere
contract spelling out mutual rights and obligations of the
parties thereto it assumes some of the attributes of a
covenant running with the land, circumscribing the extent
and limits of the enjoyment and use of real property.
Stated otherwise, it spells out the true extent of the
purchased, and thus granted, use interest therein. Absent
consent, or an amendment of the declaration of condominiu
m or may be provided for in each declaration, or as may be
provided by statute in the absence of such a provision,
this enjoyment and use cannot be impaired or diminished.
None of the conditions precedent exists here, although the
declarations do provide for means of amendment as to each
section by an extraordinary vote of the unit owners
therein.
Id. at 757-58 (Emphasis added); Hidden Harbor Estates v. Basso, 393
So.2d 637 (Fla. Ct. App. 1976) (declaration rules and regulations have
same force and effect as covenants running with land).
The Complaint sufficiently alleges the Trustees breached their
duties by failing strictly to comply with the Declaration and Bylaws.
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IV.

THE LOWER COURT ERRED BY IGNORING THE COMPLAINT'S 39
PARAGRAPHS ALLEGING ULTRA VIRES ACTS, WHICH ARE VALID
CAUSES OF ACTION AGAINST THE TRUSTEES UNDER BOTH THE
REVISED BUSINESS CORPORATION ACT AND THE NON-PROFIT
CORPORATIONS ACT.
At the Rule 12(b)(6) hearing, the Trustees and the lower court

completely ignored the 39 paragraphs alleging ultra vires acts, which,
under both the Revised Business Corporation Act and the Non-Profit
Corporations Act, are legally cognizable causes of action against the
Trustees.
A.

Both the Revised Business Corporation Act and the
Non-Profit Act Expressly Provide for the Association to sue
the Trustees Individually for their Ultra Vires Acts,

The Non-Profit Act, § 16-6-23, expressly permits derivative
action, such as here, against Trustees who engage in ultra vires acts:
16-6-23.

Defense of ultra vires.

No act of nonprofit corporation . . . shall be invalid by
reason of the fact that the corporation was without
capacity or power to do such act . . . , but such lack of
capacity or power may be asserted:
•

• • •

(2) In a proceeding by the corporation . • . acting
• . • through members in a representative suit against the
incumbent or former officers or trustees of the corporation
for exceeding their authority.
(Emphasis added)
Courts consider an ultra vires act to be a breach of fiduciary
duty, or breach of contract, to which the intentional misconduct
standard for torts clearly would not apply. S & T Anchorage, Inc. v.
Lewis, 575 So.2d 696, 698 (Fla. Ct. App. 1991) (reversed dismissal of
breach of fiduciary duty; owners' association acted ultra vires
breaching bylaws; association is corporation which may not act in way
not authorized under articles or bylaws); Montgomery v. Columbia
Knoll, 231 Va. 437, 344 S.E.2d 912 (1986) (condominium board liable
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for ultra vires act of making improvements when bylaws limited
authority to making repairs); Bauer v. H a m , 223 Va. 31, 286 S.E.2d
192 (1982) (directors engaged in ultra vires conduct by construing
restrictive covenants too broadly); Johnson v. Keith, 331 N.E.2d 879
(Mass. 1975) (association's rule-making power must be based on bylaws
and not simply board's administrative regulation).
An ultra vires act is one that exceeds the actor's delegated
authority—whether or not he intended to exceed that authority.
[G]enerally [the term "ultra vires"] is held to include not
only (1) contracts wholly beyond the scope of the authority
of the corporation, but also (2) contracts apparently
within the scope of authority but actually, in the
particular case, for a purpose not within the authority of
the corporation.
W. M. Fletcher, Fletcher Cyclopedia of the Law of Private Corporations
§ 3550 (Perm. ed. 1989) (ultra vires includes acts within powers of
corporation but not actually within its powers because of charter
restrictions).
The directors of a corporation have no authority to
make or authorize contracts or do other acts which are
beyond the powers conferred upon the corporation by its
charter. Nor can they be given such authority by consent
of the stockholders. If they do or attempt to do ultra
vires acts, they may render themselves liable to the
corporation for mismanagement . . . .
Id. § 511.
The Trustees' interpretation of § 16-6-23 as requiring a showing
of intent and being subsumed by the ultra vires § 16-6-107(1) defies
principles of statutory construction, because § 16-6-23 would be
superfluous and meaningless, since under §16-6-107(1) directors are
at minimum individually liable for any and all intentional misconduct.
"A statute should be construed so that effect is given to all its
provisions, so that no part will be inoperative or superfluous, void
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or insignificant . . . ." Sutherland Statutory Construction, Vol. 2A
§ 46.06 (1973); Christensen v. Industrial Comm'n. 642 P.2d 755 (Utah
1982) .
The clear interface of §§ 16-6-23 and 16-6-107(1) is that, in a
typical nonprofit corporation, the directors will be liable both for
acts in excess of their delegated powers or in intentional disregard
of delegated powers.
B.

The Complaint Amply Alleges Ultra Vires Conduct against the
Trustees.

In 39 separate allegations of this derivative complaint and the
Prayer for Relief, the Complaint repeatedly alleges that the Trustees
engaged in "ultra vires" conduct by engaging in the following among
other misconduct:
•

Voting in a secret board meeting to fund CCI from the
Reserve Fund. (Complaint f 58) (R.207)

•

Systematically and repeatedly breaching the Declaration and
Bylaws by misappropriating money from the Capital Reserve
Fund to finance CCI. (Complaint 5 44) (R.204)

•

Depleting the Capital Reserve Fund and then, after losing
on a vote for a special assessment, raising condominium
fees on the average of $100 per month to make the necessary
repairs the undepleted Capital Reserve Fund would have
covered. (Complaint 55 71, 87, 111) (R.209, 211, 215)

•

Continuing the ultra vires activity after many confrontations with numerous Homeowners who repeatedly informed
the Trustees they considered the misappropriations,
assessments and increased condominium fees beyond the scope
of the Trustees' authority.
(Complaint 55 101, 104-06)
(R.213, 214)

•

Continuing the ultra vires acts after numerous Homeowners
petitioned to remove the culpable Trustees and after the
Trustees were served the letter demanding the Trustees to
take the remedial steps, their refusal to do which resulted
in this derivative action. (Complaint 55 126-27) (R.218)

•

Violating Declaration Article IXX § 19.05 by attempting to
replenish the Capital Reserve Fund through a special
assessment, which was defeated. (Complaint 5 108) (R.215)
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•

Allowing American Towers' condition to deteriorate by
refusing to make badly needed repairs because they might
interfere with or mitigate CCI damages—which were wholly
conjectural. (Complaint f 117) (R.216)

The Complaint's ultra vires claims are sufficiently pled an
should not have been dismissed.
V.

THE COMPLAINT SUFFICIENTLY ALLEGES THE TRUSTEES BREACHED THEIR
FIDUCIARY DUTY TO OTHER HOMEOWNERS, ARISING FROM THE HOMEOWNERS'
ELECTING THE TRUSTEES TO SPEND MILLIONS OF DOLLARS IN
CONDOMINIUM FEES THE HOMEOWNERS PAY TO MAINTAIN THEIR FEE SIMPLE
PROPERTY INTEREST.
Courts, treatises and all other authorities, including that

relied on by American Towers management,4 are in agreement that a
homeowner who takes it upon himself to sit on a condominium board
assumes the fiduciary duties

(Count VII) of care, obedience and

diligence (Count VI) to the Association and Homeowners, the breach of
which results in personal liability. The Trustees' breaches of these
duties are fully and sufficiently alleged in Counts VI and VII.
The Trustees7 duties are as follows:
Duty of care to perform duties with "ordinary care, skill,
and diligence. Warren v. Robison, 57 P. 287, 291 (Utah
1899).
Duty of obedience to perform in accordance with the
Condominium statute, the Declaration, the Articles and the
Bylaws.
W. E. Knepper, and Dan Bailey, Liability of
Corporate Officers and Directors § 5-1, at 183 (Supp.
1994).
Duty of diligence to make decisions based on "reasonable
diligence in gathering and considering material information.
Id. § 3-1, at 91.
4

The quotation that w[t]he fact that the Association is a corporation
not-for-profit, or that the members of the board are volunteers and unpaid, does
not relieve them from the high standards of trust and responsibility that
fiduciary relationship requires" (Complaint f 192) (R.229) is taken directly
from American Towers' office manual.

28

The Complaint alleges a legally sufficient claim for Corporate
Mismanagement and Waste of Assets (Count VIII) through the Trustees7
failure to exercise due care to see that the Capital Reserve Fund was
used for the Association's benefit and not wasted.

W. E. Knepper,

infra, § 3-15, at 121; Amfesco Indus, v. Greenblatt, 568 N.Y.S.2d 593
(N.Y. App. Div. 1991) (corporation stated claim for corporate waste
and mismanagement when it alleged former directors used proceeds of
new

stock

endeavors).

to conceal operating

losses and engaged

in useless

"[Condominium] directors are jointly liable with the

corporation and may be joined as defendants if they personally
directed or participated in the tortious conduct.1*

Frances T. v.

Village Green Owners Assoc., 229 Cal. Rptr. 456, 723 P.2d 573, 580
(1986) (citing cases; allowed claim for negligence against directors
who participated in tortious decision).5
At the Rule 12(b)(6) hearing, the Trustees wrongly asserted that
a different standard of care would arise if the Association had been
for-profit or if the Trustees had been paid rather than volunteer.
(Emphasis added) (R.463)
MR. MANNING: . . . [I]f it were a profit corporation,
and these directors were paid, it would cost them more, I
suspect, to run this Association, but there would be a
different standard of care. . . .
The established rule is to the contrary.
Whether the association is incorporated or unincorporated, for profit or not for profit, the basic nature of
the duties of the individuals responsible for operating the
association are the same. Moreover, in the residential
community
association,
these
individuals
have
a
particularly important trait in common: They are volunteers
That the defendants did not personally profit from their malfeasance is
irrelevant, because the Complaint does not allege breach of the duty of loyalty.
W. E. Knepper, infra, § 4-2, at 132 (self-dealing relates only to breach of duty
of loyalty).
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their own time without compensation, in most cases, they
remain subject to the strictures of the law applicable to
officers and directors. The general nature of the duties
and responsibilities of the officers and directors in a
community association is quite similar to, if not identical
with, that applicable to their counterparts in the typical
corporation.
W.

S. Hyatt, Condominium

and Home Owner Association Practice;

Community Association Law, at 56

(1981)

(Emphasis added)

"The

fiduciary relationship arises from both the nature of the business
responsibilities and from the power of control that is vested in the
board."

Id. at 59.

Through the very nature of the officers or director's
relation to the association, which are "created by law" and
provide not only an opportunity but, indeed, an obligation
in most cases "to exercise a controlling influence" over
the rights, interest and property of others, he or she is
in a position of trust and confidence with respect to the
other association members.
Id..

"The fact that the officer or director is a part-time volunteer

with no special background provides no insulation and no excuse from
the exercise of due care."

Id. at 61.

The Complaint contains ample and legally sufficient allegations
that the Trustees repeatedly breached their fiduciary duties.
The Illinois case of Schweickart v. Powers, 245 111. App.3d 281,
613 N.E.2d 403 (1993), brings the instant issues into perspective.
The Illinois Non-Prof it Corporations Act limits a director's personal
liability to acts that are "willful or wanton" conduct.
105/108.70 (1996).

805 ILCS

Nonetheless, the Schweickart court affirmed a

preliminary injunction, finding that the directors breached their
fiduciary duties to members of the association by misinterpreting the
association's rules, regulations and bylaws.
A fiduciary relationship exists where there is a special
confidence reposed in one who, in equity and good
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conscience, is bound to act in good faith with due regard
to the interests of the other. We believe the Woodhaven
Association is similar to a condominium association in that
the association's officers and board members serve the
members of The Woodhaven Lakes Community Association
officers
and
board
members
owe
a
fiduciary
or
quasi-fiduciary duty to the members of the association in
that they must act in a manner reasonably related to the
exercise of that duty, and failure to do so will result in
liability not only for the association but also for the
individuals themselves. A board's proper exercise of its
fiduciary
or quasi-fiduciary
duty
requires strict
compliance with the association declaration and bylaws.
Id. at 410.
Neither the Trustees nor the Association has uncovered one case
from one jurisdiction holding that condominium Trustees do not have
a fiduciary duty to the Homeowners whose money the Trustees spend and
whose property interests the Homeowners manage.
The Complaint sufficiently alleges facts showing the Trustees
breached their fiduciary duties to the Association and the Homeowners.
VI.

BY THEIR QUASI-GOVERNMENTAL NATURE AND PROTECTION OF PROPERTY
INTERESTS, CONDOMINIUM ASSOCIATIONS ARE SO FUNDAMENTALLY
DIFFERENT FROM A TYPICAL NON-PROFIT CORPORATION THAT THE UTAH
CONDOMINIUM ACT AND GENERAL PRINCIPLES OF CORPORATE LAW
SUPERSEDE THE NON-PROFIT CORPORATION ACT, FOR PURPOSES OF THE
TRUSTEES' TORT STANDARD OF CARE,
Even the lower court, in its bench ruling on the Rule 12(b)(6)

motion, acknowledged that the Non-Profit Corporations Act, Utah Code
Ann. § 16-6-1, et sea. (1996) (the Non-Profit Act) does not control
this action or the legal sufficiency of the Complaint.
THE COURT: Under the Utah Non-Profit Corporation Act
it goes, if at all, to torts. But you have to superimpose
on that the Utah Condominium Act. And it brings in the
Utah General Business Corporation Act. The very fact that
they put in an indemnification provision in their Bylaws,
there is no provision for indemnification in the Utah
Non-Profit Corporations law. But when you sort through
this, it's not just the Utah Non-Profit Corporation Act
that controls here.
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(Emphasis added) (R.496-97) Then, saying he did not want to make any
effort to harmonize the statutes, the lower court merely dismissed all
claims for failure to allege intentional conduct.

(R.497)

As alleged in the Complaint fl 25 and 27-29, and plainly stated
in the Declaration and Bylaws, the Utah Condominium Ownership Act,
Utah Code Ann. § 57-8-1, et seq. (1996) ,6 governs all claims in the
Complaint.7
By its own statutory terms under § 57-8-35, the Condominium Act
is supplemental to and supersedes "all other provisions of law,
statutory or judicially declared" to any degree they should conflict
with the Condominium Act.8
(1) The provisions of this chapter shall be in
addition and supplemental to all other provisions of law,
"To provide the mortar and trowel for giving legal structure to the
declaration, condominium statutes have been enacted that bestow legislative
sanction on the effectiveness of the document among participating owners and
between them and outsiders." D. Clurman, Condominiums and Cooperatives (John
Wiley & Sons, Inc. 1984), at 12.
7

The Condominium Act, $ 57-8-3, defines "Association of unit owners" as
"all of the unit owners acting as a group in accordance with the declaration and
bylaws." (emphasis added).
The Trustees argue that the Association is governed by the Nonprofit Act.
The Bylaws merely state: "This Declaration shall be governed by and construed in
accordance with the laws of the State of Utah . . . . The provisions hereof shall
be in addition and supplemental to the provisions of the Condominium Act and all
other provisions of applicable law." The Bylaws specifically refer to the
Condominium Act but do not define "applicable law" as the Nonprofit Act.
Moreover/ the mere fact that the Bylaws, Preamble and Art. I (R.lll) refers
to the Association as a nonprofit corporation is of no moment. The context of
the referral is adoption of bylaws, which are not even required under the
Nonprofit Act. If anything, that provision makes the Trustees liable for breach
of the bylaws—even under the Nonprofit Act.
8

No Utah case has ever discussed, much less applied, the Nonprofit
Corporations Act's intentional conduct standard of care to trustees elected to
manage all the common affairs and dispense the homeowner fees of condominium
owners. American Towers has over 300 hundred owners and over $1.3 million in an
annual budget. (R.470)
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statutory or judicially declared, provided that wherever
the application of the provisions of this chapter conflict
with the application of such other provisions, this chapter
shall prevail . . . .
(Emphasis added)
The Condominium Act governs in this case for the additional
reason that the American Towers Declaration and Bylaws expressly
incorporate the Act and subject to it all the Trustees' "duties,
responsibilities, rights and powers" at issue.

(Article X § 10.07)

(R.67); Article I § 1.14, R.56; Article XX § 20.02) (R.85)
A.

The Condominium Act Supersedes the Non-Profit Act and, in
Tandem with General Corporate Law, Controls all Issues
Relevant to the Claims in this Case,

On its face alone, without interpretive case law, the Condominium
Act conflicts with the Non-Profit Act so significantly as to supersede
it altogether in the following ways relevant and critical to this
case:
1.

The Condominium Act protects condominium owners7 ownership
and possession real property ngnts " fee simple ownership
of the unit and an "equal and undivided interest in the
common areas and facilities," §§ 57-8-6 and 57-8-7.
The Non-Profit Act does not even involve real property
rights.9

2.

The Condominium Act, §§ 57-8-8 and 57-8-10, mandates that
the Association create a Declaration (with great elaboration of its contents), and § 57-8-16 establishes the
contents for Bylaws, which must be executed and acknowledged by all owners, § 57-8-10, and lessees and duly
recorded, § 57-8-12.
The Non-Profit Act, § 16-6-44, expressly does not even
require bylaws, much less anything tantamount to a
Declaration: "A nonprofit corporation may, but need not,
adopt bylaws."

9

The Nonprofit Act defines a "cooperative association" as a corporation
existing under § 16-6-108, which appears to contemplate agricultural cooperatives
and the like. Even in its laundry list of "purposes" set out in S 16-6-21, the
Nonprofit Act makes no reference to condominium or homeowners' associations.
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3.

The Condominium Act, § 57-8-8, statutorily mandates that
each owner strictly comply with the "covenants, conditions
and restrictions" of the Declaration and Bylaws and
expressly provides legal equitable relief for failure to
strictly comply.
Since the Non-Profit Act, § 16-6-44, does not even require
bylaws, it by no means contains the standard of care for
their breach. Even so, should the nonprofit corporation
implement bylaws, they govern the regulation and management
of the corporation and may not be amended or repealed
without a majority vote. Id.

4.

The Condominium Act, § 57-8-24, provides that the "common
profits Tdefined in S 57-8-3 as profits after deduction of
expenses! of the property shall be distributed among, the
common expenses shall be charged to. and the voting rights
shall be available to, the unit owners according to their
respective percentage or fractional undivided interests in
the common areas and facilities."
By its own definition, the Non-Profit Act, § 16-6-19(11),
covers a "corporation which does not distribute any part of
its income to its members, trustees, or officers . . . ."
(Emphasis added) Section 16-6-42(4) states that "mio part
of the net earnings of a nonprofit corporation may inure to
or for the benefit of or be distributable to the
corporation7s members, trustees, officers, or other persons
except to pay reasonable compensation for services rendered
and -o make payments and distributions to further the
corporation's -ax-exempt purposes." (Emphasis added)
In addition, the Non-Profit Act, § 16-6-26, provides that
"[m]embers are not individually or personally liable for
the debts or obligations of the corporation."

5.

The instant Declaration which is a creature of the
Condominium Act, § 57-8-3(13) , requires that each member of
the Association, including Trustees, of a homeowner's
association own a condominium in the project and thus be
himself or herself subject to strict compliance with the
Declaration and Bylaws.
The Non-Profit Act, § 16-6-34, does not even require
Trustees to be "residents of this state or members of the
corporation" unless articles or (discretionary) bylaws
should so require.

The Trustees contend that because the Condominium Act does not
set out a tort standard, the Non-Profit Act's intentional misconduct
standard should apply.

No authority stands for that proposition.

Established authority holds that general principles of corporate law
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should govern, because condominium associations are more analogous to
typical

for profit

corporations.

corporations

than to typical

Cf. Hyatt, supra, at 56.

not-for-profit

Most importantly, the

Non-Prof it Act's § 16-6-44 express lack of duty to adopt or obey
bylaws vitiates any concept the Act establishes the standard of care
for breach of mandatory bylaws—particularly where the Condominium Act
mandates the adoption of and strict compliance to bylaws.
The intentional misconduct standard makes sense for directors of
traditional nonprofit organizations, because the directors' decisions
cannot affect other members7 property rights related to income or
expense and need not even be governed by contractual duties.

The

stakes are not high, so the duty of care is low.
In all events, the Complaint's alleged facts and gross negligence
claims

do

assert

intentional

misconduct

in

that

the Trustees

knowingly, intentionally and repeatedly acted ultra vires by invading
the Capital Reserve Fund to pay CCI fees after Homeowners complained
loud and that the Trustees were violating the Bylaws and Declaration.
As this Court held in Doe v. Doe. 878 P.2d 1161, 1162-63 (Utah Ct.
App. 1994) , willful misconduct results from "accumulated aggravation
of negligence."
The line of culpability between that conduct which is
simply negligent and that conduct which is clearly
intentional is a matter of degree. And at some point along
that line, accumulated aggravation of negligence amounts to
willful misconduct.
Terms such as willful negligence,
gross negligence, and willful misconduct fall on that line
of culpability somewhere between simple negligence and
clearly intentional conduct and involve elements of both.
A finding of gross negligence does not preclude a finding
of intent and a finding of willful misconduct does not
preclude elements of negligence.
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(Emphasis added)
however,

it

The Association has alleged i n t e n t i o n a l misconduct;

i s not r e s t r i c t e d t o t h a t standard of review and

is

e n t i t l e d t o recover on a l l claims alleged. 1 0
F i r s t and l a s t , a condominium and homeowner's a s s o c i a t i o n board,
handling m i l l i o n s of d o l l a r s of other Homeowners' money and making
d e c i s i o n s t h a t affect t h e i r home, l i f e s t y l e and property i n t e r e s t s ,
is

so d i f f e r e n t

in scope,

nature,

purpose and p r o t e c t i o n s

from

t r a d i t i o n a l nonprofit organizations as t o r e q u i r e i t s own condominium
s t a t u t o r y scheme, body of d e c i s i o n a l law and c o n t r a c t u a l agreements
running among Homeowners and between t h e Trustees and Homeowners.
Moreover, courts and l e g a l t r e a t i s e s agree t h a t t h e homeowner
association,

unlike

a

typical

nonprofit

organization,

"governmental" function t h a t c r e a t e s reciprocal special

has

fiduciary

duties for Trustees and special due process rights for t h e Homeowners.
"As a mini-government, t h e a s s o c i a t i o n provides t o i t s
members, in almost every case, u t i l i t y s e r v i c e s , road
maintenance, s t r e e t and common area l i g h t i n g , and refuse
removal. In many c a s e s , i t a l s o provides s e c u r i t y s e r v i c e s
in various forms of communication within the community.
There i s , moreover, a c l e a r analogy t o t h e municipal p o l i c e
and p u b l i c safety functions. All of t h e s e functions a r e
financed through assessments or taxes levied upon t h e
members of t h e community, with powers vested in t h e board
of d i r e c t o r s , council or co-owners, board of managers, or
other s i m i l a r body c l e a r l y analogous t o t h e governing body
10

Since May 3 , 1993, t h e Utah standard of care for members of boards of
d i r e c t o r s has been gross n e g l i g e n c e . Utah Code Ann. § 16-10a-840 (1996). Before
t h e s t a t u t e was amended, d i r e c t o r s ' standard of care was simple n e g l i g e n c e , and
t h e s u b s t a n t i v e amendment was not made r e t r o a c t i v e . Resolution Trust Corp v .
Hess, 820 F. Supp. 1359, 1364-67 (D. Utah 1993); see a l s o FDIC v. Canfield, 967
F.2d 443 passim (10th Cir. 1992) (Utah standard of care for corporate d i r e c t o r s
and o f f i c e r s was simple not gross n e g l i g e n c e ) •
Consequently, applying general p r i n c i p l e s of corporate law, the Trustees'
i n i t i a l February 11, 1993 c l o s e d door d e c i s i o n t o misappropriate the Capital
Reserve Fund t o finance CCI (Complaint I 58; R.207), as w e l l as another p r e amendment misconduct, w i l l be subject t o the simple negligence standard of c a r e .
Hess, 820 F. Supp. at 1364-67. A l l post-amendment breaches w i l l come under t h e
g r o s s n e g l i g e n c e standard of c a r e .
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of t h e municipality.
Terminology varies from region to
region; however, the duties and r e s p o n s i b i l i t i e s remain the
same. . . . The business and governmental aspects of t h e
a s s o c i a t i o n and t h e a s s o c i a t i o n ' s r e l a t i o n s h i p t o i t s
members c l e a r l y give r i s e t o a s p e c i a l sense of
r e s p o n s i b i l i t y upon the d i r e c t o r s and o f f i c e r s . . . . This
s p e c i a l r e s p o n s i b i l i t y i s manifested in the requirements of
fiduciary duties and the requirements of due process, equal
p r o t e c t i o n , and f a i r d e a l i n g s . "
W. B. Freedman and J . B. A l t e r , The Law of Condominia and Property
Owners' Associations, a t 47 (1992) (Emphasis added)

("omitted"). 1 1

The Complaint s u f f i c i e n t l y a l l e g e s the Trustees breached t h e i r
fiduciary

duties,

violated

Homeowners'

due

process

rights

and

jeopardized the Homeowners' property i n t e r e s t s .
VI.

THE LOWER COURT ERRED BY DISMISSING THE COMPLAINT,
FOR
SPECULATIVE REASONS IRRELEVANT TO THE SUFFICIENCY OF THE CLAIMS
AND OUTSIDE THE COMPLAINT'S FOUR CORNERS.

The lower c o u r t ' s colloquy with counsel for The Association
i n d i c a t e s t h e court dismissed t h i s action for reasons outside and
u n r e l a t e d t o Rule 12(b)(6)

n o t i c e pleading standards.

(R. 470,

484-94).
Indeed

Judge

Young

never

even

mentioned

the

Complaint's

allegations—much l e s s passed on t h e i r l e g a l sufficiency.

Before

making h i s bench r u l i n g dismissing a l l contract and t o r t claims, t h e
lower c o u r t did not ask one question or make one comment regarding t h e
11

The A s s o c i a t i o n ' s quasi-governmental,
quasi-corporate
functions
repudiates any argument t h a t the A s s o c i a t i o n ' s "implied powers" under t h e
Declaration should g i v e i t authority t o breach express bylaws.
Declaration
A r t i c l e X § 10.08 grants only implied r i g h t or p r i v i l e g e s necessary t o e f f e c t u a t e
express r i g h t s .
See, e.g.,
Lavton City v . Speth, 578 P.2d 828 (Utah 1978)
(grants of power t o c i t i e s s t r i c t l y construed t o exclusion of implied powers not
reasonably necessary in carrying out purposes of express powers granted);
Llovdona Peters Enter., Inc. v. Dorius, 658 P.2d 1209 (Utah 1983) (rule same for
corporate o f f i c e r s ) .
Since the Declaration and Bylaws provide t h a t l e g a l expenses be paid from
the Common Expense Fund and does not provide t h a t the Capital Reserve Fund may
used for t h a t purpose, no implied r i g h t or power could overcome that the express
p r o v i s i o n s of those documents.
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standard of care for condominium trustees or the interface of the
various statutory schemes. Instead, the lower court's bench comments
were factually immaterial hypotheticals.
At the Rule 12(b)(6) hearing, the Trustees contributed to the
lower

court's

misunderstanding

by

totally

misconstruing

the

Association's contract claims as an attempt to hold the Trustees
personally liable for legitimate corporate obligations.
MR. MANNING: . . . I would like first to deal with the
contract claim here, because I think there's a lot of
confusion about exactly what's at stake. . . .
First of all, it's a fundamental tenet of corporate
law and nonprofit corporate law, that the officers and
directors are not personally responsible for the
obligations of the corporation or association. . . .
For instance, the corporation here hired—the
Association hired attorneys to prosecute a lawsuit. That
association is liable to those attorneys for the fees
incurred. Not the individual officers and directors; it is
the Association.
That rule is pervasive and important
here.
(R.459)
It is the Trustees who are confused. This case is not about the
Trustees' personal responsibility to pay corporate debts; it is about
the Trustees' numerous breaches of their duties (under statute, common
law, and contractual Declaration and Bylaw)s by misappropriating and
depleting

the

Capital

Reserve

Fund

to

finance

ill-fated

litigation—all in derogation of Homeowners' rights to veto the
grossly wasteful expenditure.
The Trustees further confused the contract issues with misguided
hypotheticals about whether the Trustees should be liable for using
the Capital Reserve Funds to fix the plumbing and leaving no money to
make reasonably predictable repairs.

(R.460-61)

Or what if some

court were to say fixing the plumbing was an "improper purpose"?
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(R.461)

The Trustees' hypothetical scenarios became more inane with

each telling:
MR MANNING: The remedy is not for some member to come
in and say, Mr. Reedeker, you fixed my plumbing out of the
Reserve Account.
I want you to now become personally
responsible for the obligation of the Association.
(R.461)
The alleged and uncontroverted facts are that the Trustees did
not use the Capital Reserve Fund to make any significant repairs—much
less the sorely needed plumbing repairs.

No one is seeking to hold

the Trustees liable for legitimate, good faith expenditures from the
Capital Reserve Fund for necessary repairs.
These hypotheticals had no basis in reality and merely fueled the
lower court's conjectural "what-ifs" that apparently drove its
decision.
A.

The Lower Court Improperly Speculated Whether the
Association's Success in CCI (which did not Occur) would
have Mooted this Action.

The lower court speculated that this lawsuit would not have been
filed had CCI resulted in a substantial verdict for the Association.
(R.484) Now that the Supreme Court has affirmed summary dismissal of
all CCI claims, as a matter of law, on grounds other than statute of
limitations, any idle speculation is over. See American Towers Owners
Assoc, Inc. v. CCI Mechanical, Inc., 930 P.2d 1182 (Utah 1996). The
Association lost its outrageously expensive action—with fees and
costs exceeding $750,000.00 for a case that never made it past a
dispositive motion.

(Complaint 5 22) (R.199)

In all events, even had the Association prevailed in CCI, the
Trustees would have still breached the Bylaws and Declaration,
violated

statutes,

and

breached
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their

fiduciary

duties

by

misappropriating

and

draining

the

Capital

Reserve

Fund—over

Homeowners' relentless protests and in derogation of their due process
rights.

(Complaint U

79-81, 87-91) (R.210, 211-12) While CCI could

have malingered for several years, American Towers was deteriorating
from lack of repair and maintenance, and the Homeowners' property
interests were rapidly depreciating.

(Complaint fl 114, 117, 119)

(R.216-17)
Thus, even had the CCI plaintiffs obtained a verdict, the only
cruestion for this case would have been whether the verdict would
offset not eliminate damages to the Association.
B.

The Lower Court Improperly Substituted Its Own View of the
Capital Reserve Fund for the Clear Language of the
Declaration and Bylaws.

The lower court, by judicial fiat, redrafted the Bylaws and
Declaration by creating its own concept of the Capital Reserve Fund
as a "variable11 or "working" fund that was fair game for payment of
any amount of legal fees, even though the funds were "earmarked" for
repair and maintenance.
THE COURT: . . . I don't see this as an isolated fund
with fixed dollars going into it. I see it as a variable
fund to anticipate that there will be normal depreciation
in the building and they will have to make working capital
kinds of repairs and replacement. Where is there in this
that says this fund may never be invaded?

. . . So they build up a plumbing account, and they
build up a roofing, account, and so on. And then when they
got into a lawsuit, and they realized that they had to fund
the lawsuit, they decided to go back and say, okay, well,
I guess we're going to have to take funds out of the
plumbing account and the roofing account and these other
accounts they have earmarked for marked (sic) these funds.
(R.485) (Emphasis added)
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The lower court completely missed t h e unambiguous meaning of the
Bylaws and Declaration,

as well as t h e point of t h e

Complaint's

allegations.
The Capital Reserve Fund, expressly formed under Declaration
A r t i c l e XIX 1 19.05, i s not an open account t o be used as "working
c a p i t a l " ; 1 2 i t was created for the mandatory, d i s c r e t e and express
purpose of ensuring t h a t money would always be a v a i l a b l e t o make
necessary and p r e d i c t a b l e r e p a i r s t o the common a r e a s .
19.05.
Revenue Fund and Working Capital Fund
Required.
The Association shall e s t a b l i s h an adequate
r e s e r v e t o cover the cost of reasonably p r e d i c t a b l e and
necessary r e p a i r s and replacements of the Common Areas and
any component thereof and shall cause such reserve t o be
funded by regular monthly or other periodic assessments
against
the
Condominiums r a t h e r
than
by
Special
Assessments.
(R.84) (Emphasis added)
contrary

to

the

Contrary t o the lower c o u r t ' s view (which i s

pleadings

and

has

nothing

to

do with

their

sufficiency) , t h e Complaint a l l e g e s the Capital Reserve Fund i s indeed
"an i s o l a t e d fund with fixed d o l l a r s going i n t o i t . " 1 3

(Complaint

12

At t h e Rule 12(b)(6) hearing, the Trustees admitted t h a t "the Reserve
Fund i s merely a device t o assure t h e r e ' s adequate money t o repair and replace
for o b s o l e s c e n c e .
The standard i s whether the expenses are p r e d i c t a b l e and
n e c e s s a r y . " (R.458-59) The Trustees depleted the Capital Reserve Fund so i t was
not a v a i l a b l e for what they concede i s i t s express purpose.
Moreover, at l e a s t a p p e l l e e Salisbury admitted he knew that conduct was
wrong. Complaint 5 96 a l l e g e s t h e minutes t o an October 28, 1995 s p e c i a l board
meeting show t h a t , in response t o angry homeowners questioning, Salisbury
admitted t h a t , i n the future, except under unusual circumstances, he would seek
homeowner approval before making non-routine Capital Reserve Fund expenditures
above $25,000 or $50,000. (Complaint I 96) (R.213)

13

The Complaint I 37 further a l l e g e s t h a t the misappropriation of the
Capital Reserve Fund v i o l a t e s t h e p r i n c i p l e s of "fund accounting" under which the
A s s o c i a t i o n operated.
37.
The A s s o c i a t i o n uses fund accounting, which requires
t h a t funds, such as operating funds and funds designated for future
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If 48, 51-54) (R.205-206) The Trustees' misuse of the Capital Reserve
Fund made a lie of written representations to Homeowners in their
ownership manuals:
47. As a result of the Trustees' misuse of the Funds,
the section entitled, "Common Expenses" in the American
Towers Owners Manual (the Manual) misrepresents (a) how the
Reserve Fund will be used and (b) the actual percentage of
the Owners' monthly assessment allocated to legal fees.

53. Nowhere does the Manual inform an Owner that any
money from the Reserve Fund will be used for legal
expenses, which would violate the Declaration and Bylaws.
(Complaint 5f 47, 53) (R.205-06) (Emphasis added) By section 19.05's
express language, the Capital Reserve Fund may not be increased
through special assessments—which the Trustees also improperly tried
to

foist

on

the

Homeowners,

but

which

was

soundly

defeated.

(Complaint 5 111) (R.215)
F i r s t and l a s t , t h e Complaint does not a l l e g e t h a t t h e T r u s t e e s
could not have by any means funded CCI.

The Trustees did have a

procedure

fees

by

which

to

use

homeowner

to

fund

the

CCI

l i t i g a t i o n — b u t they d i d n ' t use i t because t h e Homeowners would have
r e f u s e d t o pay for t h e l a w s u i t ,

p a r t i c u l a r l y had they known t h e

major repairs and replacements, be c l a s s i f i e d s e p a r a t e l y for
accounting and reporting purposes. Disbursements from t h e Common
Expense or operating fund are g e n e r a l l y at the d i s c r e t i o n of the
Board of Trustees and property manager.
Disbursements from the
Reserve or replacement fund may be made only for designated
purposes.
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procedural and evidentiary problems that led to its dismissal.14
(Complaint ff 57, 115) (R.207f 216)
At the commencement of CCI, the Trustees properly paid CCI fees
from the Common Expense Fund, until they depleted it.

At that

juncture, Declaration Article 11.02(e) requires that the Trustees levy
special

assessments to raise the money.

(R.203-204)

(Complaint 15 37-43)

Because the amount of the special assessment would have

been exorbitant and far more than necessary for ordinary repairs,
Declaration 11.03 contractually bound the Trustees to notify in
writing all the Homeowners of the purpose for the assessment and
receive their 60% vote to use a special assessment to the Common
Expense Fund to finance CCI.

(R.69-70)

That the vote would have

failed is evidenced by the Homeowners' failure to give 60% approval
of a special assessment to make the sorely needed repairs which the
Capital Reserve Fund would have covered.

(Complaint ff 109-10)

(R.215)
Under the Bylaws the Homeowners could not have voted to allow the
Capital Reserve Fund to be used for legal expenses.
ff 37-44) (R.203-04)

(Complaint

The Declaration would have required amendment

to allow the Trustees or the Homeowners to approve use of the Capital
Reserve Fund to pay any legal expenses, much less the nearly $1
million wasted on CCI.

14

Consequently the lower court was afield in his inquiry why, if the
Capital Reserve Fund could be used to make necessary and predictable repairs, it
could not be used to finance litigation any recovery from which could be used to
make those repairs. (R.492) Moreover, this litigation was an expensive gamble
that not surprisingly came up a loser. It was neither a "necessary" nor a
"predictable" repair.
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The lower court misunderstood the nature of the Association's
claims and misread entirely the relevant provisions of the Declaration
and Bylaws.
C.

The Lower Court Speculated about Self-Insurance and
Indemnification Issues—which are Neither Factual Realities
nor Related to the Sufficiency of the Complaint,

The lower court improperly forayed into the areas of insurance
and

indemnification—neither

of which is relevant to the legal

sufficiency of the Complaint. (R.486-489)
As a matter of fact—not alleged in the pleadings—the entire
amount prayed for in the Complaint is covered by an errors and
omissions insurance policy, which the Association obtained pursuant
to Bylaws Article VII f 7.06.

(R.120) Since the Association elected

to purchase an insurance policy, it will not resort to indemnification
of the Trustees—which is essentially self-insurance.15
Despite this unalterable fact, the lower court speculated—in the
hypothetical event that the Association did not have an insurance
policy—why it would want to bring this action when Homeowners could
be forced to indemnify the Trustees.
THE COURT: . . . If I understand what you have been
saying, isn't this a circular argument, that if, indeed,
these prior officers insured themselves, or had an
insurance policy for their errors and omissions, whatever
else, that for recovery you look to that policy?

. . . If somebody out in corrections gets sued by an
inmate in the prison, and the judgment is recovered, the
government pays that judgment.
So ultimately the homeowners in this case are going to
have to pay whatever you recover. How does that make
sense?
15

At the Rule 12(b)(6) hearing, the Trustees disingenuously told the lower
court the Trustees' personal assets were at risk. (R.462)

44

(R.488-899)
The Homeowners will not pay whatever the Association recovers,
because the insurance carrier, whom Mr. Manning represents, should pay
out under the errors and omissions policy the Association has carried
since its inception in the early 1980s. Judge Young's speculation has
no basis in reality and is totally unrelated to Rule 12(b)(6)
analysis,

since

the

Complaint

does

not

mention

insurance

or

indemnification.
D.

The Lower Court Speculated that the Damages Figures were
"Not All That Much,"

The lower court totally ignored the Complaint's allegations when
he commented that $750,000 in damages is "not all that much . . . ."
(R.491) Apparently that amount was significant to the Homeowners who
approved of this derivative action.

That amount was significant

enough to have completed all the necessary and predictable repairs
that were left undone for several years.

(Complaint 1 116) (R.216)

Moreover, because the Trustees depleted the Capital Reserve Fund,
they were required to engage in such a desperate measure as attempting
to levy a special assessment to replenish the Capital Reserve Fund
(which violates the I 19.05 terms of the Fund and which the Homeowners
soundly defeated).

(Complaint H

109-111) (R.215)

Paragraph 111 alleges that the amount misappropriated from the
Capital Reserve Fund to finance CCI was so substantial that the
Trustees finally had to increase condo fees to replenish the fund—a
decision in which Homeowners had no voice.
111. Despite the Special Assessment's failure, on
March 11, 1996, the majority Board (with Keith Taylor
dissenting and Lisa Johnson out of town and not voting)
voted to "increase the Reserve portion of the monthly
maintenance fee and voted . . . for an average increase in
45

fcondominium fees! of $100 per unit per month beginning May
1, 1996." (American Towers Update, dated March 29, 1996)
(Emphasis added) (R.215)16
Consequently, although the amount in controversy might not seem
much to the lower court, it cost an average of $1,200 per year to each
homeowner, imposing a special hardship for those who owned more than
one unit. This was not a one-time special assessment, but rather, a
permanent increase that is in place today—two years later.
The very amount misappropriated for and wasted on CCI would have
served the lawful and express purpose for which the Homeowners paid
it: to keep American Towers in good repair and maintain its market
value.
E.

The Lower Court Speculated about Whether the Trustees would
have been Personally Liable had They Used the Capital
Reserve Fund to Make Plumbing Repairs and the Plumbers
Bungled the Job.

Finally

the

district

court

speculated

about

whether

the

Association would still have a case against the Trustees if they had
used the Capital Reserve Fund to fix the plumbing and the plumber did
not perform.
THE COURT: What if the same officers

....

. . . took this money and they replaced the plumbing
for one hundred thousand and it's absolutely inadequate.
And the plumber goes broke and they have no abilities to
repair the plumbing, or to replace the plumbing that now is
defective, and there is no bond. Okay. Do you sue the
directors for making that decision and hiring that plumber
and getting no result?
(R.491)
16

At the Rule 12(b)(6) hearing, the Trustees' displayed their cynical
disregard of fellow homeowners' rights by stating that if the Association "acted
wrongly by not maintaining an adequate reserve, . • . then the Association would
go out and assess all of its members." (R.462) It is not the Association which
acted wrongly, it was the Trustees who committed errors and omissions the
Association should be entitled to recover.
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THE COURT: [The CCI plaintiffs were seeking] [p]lus or
minus four million dollars. Just take that number. And
they paid $750,000 to get that, and they didn't get it. If
they had a four million plumbing problem, and they spent
$750,000 and didn't get it done, and still had to do it
over, would they be liable?
(R.493)
Counsel for the Association correctly replied that the Trustees
would not be liable if, in good faith, they made necessary and
predictable repairs and predictable repairs.
MR. GESAS: The answer would be . . . if they have
acted in good faith, the answer would be no. And I have to
come back and say that the difference there is the repair
and predictable replacement, it isn't litigation.
(R.492)
The lower court's hypothetical scenario is nowhere stated in the
Complaint and has no basis in factual reality. The alleged facts and
uncontrovertible reality is that for, over five years, the Trustees
misappropriated the Capital Reserve Fund to finance CCI and made no
significant repairs to American Towers' common areas.

(Complaint

II 116-19) (R.216-17)
Paragraph 117 even alleges that, M[o]n information and belief,
the Trustees and American Towers's management have not allowed certain
Litigation defendants to make low- or no-cost repairs, for the stated
reason that such repairs could mitigate or reduce any ultimate
recovery, however remote, in [CCI]."
Not one of the lower court's queries, concerns or speculations
is relevant to its decision to dismiss the Complaint in toto.

47

VII. THE COMPLAINT SUFFICIENTLY ALLEGES THE ASSOCIATION'S ENTITLEMENT
TO ATTORNEY FEES AND AN INCENTIVE FEE FOR BRINGING SUIT THAT
WILL SUBSTANTIALLY BENEFIT THE ASSOCIATION.
The Trustees disregard the following established shareholder
derivative law in their claim the Association is not entitled to
attorney fees or an incentive fee.
It is generally accepted that when a derivative suit
confers substantial benefits to a corporation and its
shareholders, the plaintiff can recover attorney fees and
expenses from the corporation.
R. C. Ferrara, Shareholder Derivative Litigation Besieging the Board,
§ 14.06, at 14-24

(Emphasis added); see also Mills v. Electric

Auto-Lite Co., 369 U.S. 375 (1970) (contingent attorney fees may be
element of damages when only foreseeable way plaintiff could obtain
counsel to redress injury).

Treatise authority explains the public

policy underlying the fee awards:
"An important policy consideration justifies the
well-established practice of awarding costs and attorneys'
fees to successful plaintiffs in shareholder derivative
suits.
The reimbursement of expenses by a court to a
plaintiff in a shareholder derivative action encourages
meritorious derivative suits by the shareholder.11
The derivative action need not result in a judgment on
the merits in order for a plaintiff to successfully
petition for an award of attorneys' fees and expenses. A
"negotiated settlement resulting in a tangible benefit to
the corporation may suffice."
Id. (footnotes and second quotation omitted) (quoting Prudentia 1 -Bache
Securities, Inc. v. Matthews, 627 F. Supp. 622, 625 (D. Tex. 1986)).
This action will benefit the entire Association by replenishing
the Capital Reserve Fund from the assets of the errors and omissions'
carrier which has accepted insurance premium payment for years, with
return

of

the

monies

the

Trustees

misappropriated

and

dissipated—which may then be used to make the repairs at American
Towers greatly needed to retain the projects habitability and market
48

value. The Complaint adequately alleges the Association's entitlement
to attorney fees and the individual plaintiffs' entitlement to an
incentive

fee for undertaking

the expense

and

stress of this

litigation designed to benefit all homeowners. (Complaint If 11, 119)
(R.198, 216-17)
The Complaint sufficiently alleges this action will benefit the
entire Association by replenishing the Capital Reserve Fund with
return

of

the

monies

the

Trustees

misappropriated

and

dissipated—which may then be used to make the repairs at American
Towers greatly needed to retain the projects habitability and market
value.

(Complaint fj 11, 119) (R.198, 216-17)
CONCLUSION

Under Rules 8(a), 8(e) and 12(b)(6), the Complaint sufficiently
alleged facts—which must be taken as true—supporting each of the
asserted causes of action—all of which are legally cognizable. The
Association has alleged and pled willful misconduct but should not be
required to limit its claims to one count for intentional acts. The
breach of contract, breach of fiduciary duty and ultra vires claims
are

not

even

alternatively.

governed

by

a

tort

standard

and

may

be

pled

They .do not require a showing the Trustees intended

to breach or exceed their powers. The Complaint properly alleges the
Association is entitled to recover attorney fees and the plaintiffs
an incentive fee for bringing this action to benefit all its members.
The Association respectfully requests the Court to reverse the
lower court's order dismissing all claims and permit the case to
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proceed to trial on the merits.

In the alternative, the Association

requests leave to amend further to allege intentional misconduct.
DATED thisc\v- day of April 1997.
Respectfully submitted,
CAMPBELL MAACK & SESSIONS
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Utah 387, 259 P.2d 885 (1953); Thomas v.
Heirs of Braffet, 6 Utah 2d 57, 305 P.2d 507
(1956).

COLLATERAL REFERENCES
Am* Jur. 2d. — 56 Am. Jur. 2d Motions,
Rules, and Orders § 1 et seq.; 61A Am. Jur. 2d
Pleading §§ 1 et seq., 238.
C.J.S. - 60 C J.S. Motions and Orders § 1
.
1- n TO ™ J- tt floV o i n T i n 7
et seq ; 71 C J.S. Pleading §§ 63 to 210,140 et
seq., 211 et seq.
A.L.R, — Proceeding for summary judgment

as affected by presentation of counterclaim, 8
A.L.R.3d 1361.
Right to voluntary dismissal of civil action
? » / * " * • * * opponent's motion for summary
judgment, judgment on the pleadingB, or di^ ^ verdict 36 A.L.R.3d 1113.
K e v Numbers. — Motions •> 1 et seq.;
Pleading •» 38 V2 to 186, 187 et seq.

Rule 8. General rules of pleadings.
(a) Claims for relief. A pleading which sets forth a claim for relief,
whether an original claim, counterclaim, cross-claim or third-party claim,
shall contain (1) a short and plain statement of the claim showing that the
pleader is entitled to relief; and (2) a demand for judgment for the relief to
which he deems himself entitled. Relief in the alternative or of several different types may be demanded.
(b) Defenses; form of denials. A party shall state in short and plain terms
his defenses to each claim asserted and shall admit or deny the averments
upon which the adverse party relies. If he is without knowledge or information sufficient to form a belief as to the truth of an averment, he shall so state
and this has the effect of a denial. Denials shall fairly meet the substance of
the averments denied. When a pleader intends in good faith to deny only a
part or a qualification of an averment, he shall specify so much of it as is true
and material and shall deny only the remainder. Unless the pleader intends
in good faith to controvert all the averments of the preceding pleading, he
may make his denials as specific denials of designated averments or paragraphs, or he may generally deny all the averments except such designated
averments or paragraphs as he expressly admits; but, when he does so intend
to controvert all its averments, he may do so by general denial subject to the
obligations set forth in Rule 11.
(c) Affirmative defenses. In pleading to a preceding pleading, a party
shall set forth affirmatively accord and satisfaction, arbitration and award,
assumption of risk, contributory negligence, discharge in bankruptcy, duress,
estoppel, failure of consideration, fraud, illegality, injury by fellow servant,
laches, license, payment, release, res judicata, statute of frauds, statute of
limitations, waiver, and any other matter constituting an avoidance or affirmative defense. When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so
requires, shall treat the pleadings as if there had been a proper designation.
(d) Effect of failure to deny. Averments in a pleading to which a responsive pleading is required, other than those as to the amount of damage, are
admitted when not denied in the responsive pleading. Averments in a pleading to which no responsive pleading is required or permitted shall be taken as
denied or avoided.
(e) P l e a d i n g to b e concise a n d direct; consistency.
(1) Each averment of a pleading shall be simple, concise, and direct. No
technical forms of pleading or motions are required.
(2) A party may set forth two or more statements of a claim or defense
alternately or hypothetically, either in one count or defense or in separate
counts or defenses. When two or more statements are made in the alternative and one of them if made independently would be sufficient, the
pleading is not made insufficient by the insufficiency of one or more of the
alternative statements. A party may also state as many separate claims
or defenses as he has regardless of consistency and whether based on legal
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or on equitable grounds or on both. All statements shall be made subject
to the obligations set forth in Rule 11.
(f) Construction of pleadings. All pleadings shall be so construed as to do
substantial justice.
Compiler's Notes. — This rule is substantially the same as Rule 8, F.R.C.P.
Cross-References. — Amended and supplemental pleadingB, U.R.C.P. 15.
Arbitration, § 78-31a-l et seq.
Comparative negligence, § 78-27-38.
Counterclaim and cross-claim, UJLCJP. 13.
Creditors, assignment for benefit of, § 6-1-1
et seq.
Defenses and objections, U.R.C.P. 12.
Fee for filing cross-claim or counterclaim,
§§ 21-1-5, 78-6-14.
Fellow servant defined, § 34-25-2.
Form of pleadings, U JtCP. 10.
Forms intended to indicate simplicity and
brevity of statement, UJLCJP. 84.
Forms of answers, Forms 21, 22.
Hearing of certain defenses before trial,
U.R.C.P. 12(d).
Interpleader, U.R.C.P. 22.

Motions, forms for, Forms 20, 23, 24.
Numbered paragraphs, U J t C P . 10(b).
One form of action, U.R.C.P. 2.
Reply to answer, order for, U.R.CJ. 7(a).
Security interest, enforceability of, § 70A9-203.
Special forms of pleadings and writs abolished, U.R.C.P. 65B(a).
Statute of frauds, generally, § 25-5-1 et seq.
Statute of frauds, investment securities,
5 70A-8-319.
Statute of frauds, sales, § 70A-2-201.
Statute of frauds, Uniform Commercial
Code, personal property not otherwise covered,
S 70A-1-206.
Third-party practice, U.R.CJP. 14.
Time for answer, UJEtCJP. 12(a).
Uniform Commercial Code, supplementary
principles of law applicable, 5 70A-1-103.

NOTES TO DECISIONS
ANALYSIS

Affirmative defenses.
—Accord and satisfaction.
Pleading.
Time limitation.
—Avoidance.
—Consent.
—Election of remedies.
—Estoppel.
Failure to plead.
—Failure of consideration.
Failure to plead.
Pleading.
—Failure to plead.
Affidavit opposing summary judgment.
Denial.
Notice and opportunity.
Waiver of defense.
—Fraud.
Necessary allegations.
—Limitation of Landowner Liability Act.
—Mitigation of damages.
Failure to plead.
Pleading.
—Mutual mistake.
—Statute of frauds.
Motion to dismiss.
Pleading.
—Statute of limitations.
Applicability to plaintiffs.
Pleading.
Waiver.
—Waiver.
Claims for relief.
—Amendment of pleading.
—Attorney fees.
—Essential allegations.
Alienation of affections.
—Request for alternative relief.
—Sufficiency of complaint.
Attachment of exhibit.
Found not sufficient.

Found sufficient
Liberal construction.
Consistency.
—Double recovery.
—Election between claims.
—Election of remedies under contract
—Res judicata.
—Separate claims.
Contract and quantum meruit.
Defenses.
—Lack of consideration.
Effect of failure to deny.
Purpose of rules.
Cited.
Affirmative defenses.
—Accord and satisfaction.
Pleading.
Accord and satisfaction is an affirmative defense which must be pleaded in the answer in
order to be raised; in action to recover wages
and commissions allegedly due to plaintiff,
where defendant did not raise the defense in
his answer, he could not subsequently rely on
it. Hintze v. Seaich, 20 Utah 2d 275, 437 PJ2d
202 (1968).
Assertion of accord and satisfaction is generally raised by way of affirmative defense to an
action on the original agreement, and when so
raised, it must be properly pleaded. Sugarhouse Fin. Co. v. Anderson, 610 P.2d 1369
(Utah 1980).
Time limitation.
In action to rescind loan secured by mortgage, where defendant mortgagee failed to answer amended complaint within ten days after
service thereof under Rule 15, but filed motion
for permission to set forth accord and satisfaction one week before trial, refusal was not
abuse of court's discretion. Wasescha v. Terra,
Inc., 528 P.2d 802 (Utah 1974).
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der the clearly erroneous standard; (2) reviewing the trial court's ultimate conclusion that
Rule 11 was violated and any subsidiary legal
conclusions under the correction of error standard; and (3) reviewing the trial court's determination as to the type and amount of sanction
to be imposed under the abuse of discretion
standard. Barnard v. Sutliff, 846 P.2d 1229
(Utah 1992); Giffen v. R.W.L., 913 P.2d 761
(Utah Ct. App. 1996).
The determination of whether conduct vio-
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lates Rule 11 is made on an objective basis.
Giffen v. R.W.L., 913 P.2d 761 (Utah Ct. App.
1996).
Cited in Walker v. Carlson, 740 P.2d 1372
(Utah Ct. App. 1987); State v. Perdue, 813 P.2d
1201 (Utah Ct. App. 1991); Rimensburger v.
Rimensburger, 841 P.2d 709 (Utah Ct. App.
1992); Crowther v. Mower, 876 P.2d 876 (Utah
Ct. App. 1994).

COLLATERAL REFERENCES
Utah Law Review. — Recent Developments
in Utah Law — Legislative Enactments — Attorney's Fees, 1989 Utah L. Rev. 342.
Brigham Young Law Review. — Curbing
Discovery Abuse in Civil Litigation: Enough Is
Enough, 1981 B.Y.U. L. Rev. 579.
Curbing Discovery Abuse in Civil Litigation:
We're Not There Yet, 1981 B.Y.U. L. Rev. 697.
Note, Appellate Review of Rule 11 Issues —
De Novo or Abuse of Discretion? Thomas v.
Capital Security Services, Inc., 1989 B.Y.U. L.
Rev. 877.
Rule 11 and Federalizing Lawyer Ethics,
1991 B.Y.U. L. Rev. 969.
Fines Under New Federal Civil Rule 11: The
New Monetary Sanctions for the "Stop-andThink-Again" Rule, 1993 B.Y.U. L. Rev. 879.
Am. J u r . 2d. — 61A Am. Jur. 2d Pleading
§§ 339 to 349.
C.J.S. — 71 CJ.S. Pleading §§ 339 to 366.
A.L.R. — Liability of attorney, acting for client, for malicious prosecution, 46 A.L.R.4th
249.
Inherent power of federal district court to
impose monetary sanctions on counsel in absence of contempt of court, 77 A.L.R. Fed. 789.
Comment Note — General principles regarding imposition of sanctions under Rule 11, Fed-

eral Rules of Civil Procedure, 95 A.L.R. Fed.
107.
Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for defamation, 95 A.L.R. Fed. 181.
Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadingB, in action
for wrongful discharge from employment, 96
A.L.R. Fed 13.
Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for securities fraud, 97 A.L.R. Fed. 107.
Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in actions for infliction of emotional distress, 98
A.L.R. Fed. 442.
Imposition of sanctions under Rule 11, Federal Rules of Civil Procedure, pertaining to
signing and verification of pleadings, in antitrust actions, 99 A.L.R. Fed. 573.
Procedural requirements for imposition of
sanctions under Rule 11, Federal Rules of Civil
Procedure, 100 A.L.R. Fed. 556.
Key Numbers. — Pleading •» 287 to 304.

Rule 12. Defenses and objections.
(a) When presented. A defendant shall serve his answer within twenty
days after the service of the summons and complaint is complete unless otherwise expressly provided by statute or order of the court. A party served with a
pleading stating a cross-claim against him shall serve an answer thereto
within twenty days after the service upon him. The plaintiff shall serve his
reply to a counterclaim in the answer within twenty days after service of the
answer or, if a reply is ordered by the court, within twenty days after service
of the order, unless the order otherwise directs. The service of a motion tinder
this rule alters these periods of time as follows, unless a different time is fixed
by order of the court:
(1) If the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleading shall be served within ten
days after notice of the court's action;
(2) If the court grants a motion for a more definite statement, the
responsive pleading shall be served within ten days after the service of
the more definite statement.
(b) How presented. Every defense, in law or fact, to claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim,
shall be asserted in the responsive pleading thereto if one is required, except
that the following defenses may at the option of the pleader be made by
motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction
over the person, (3) improper venue, (4) insufficiency of process, (5) insuffi-
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ciency of service of process, (6) failure to state a claim upon which relief can be
granted, (7) failure to join an indispensable party. A motion making any of
these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion or by further pleading after the denied of such motion or objection. If a pleading sets forth a claim
for relief to which the adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in law or fact to that claim for
relief. If, on a motion asserting the defense numbered (6) to dismiss for failure
of the pleading to state a claim upon which relief can be granted, matters
outside the pleading are presented to and not excluded by the court, the
motion shall be treated as one for summary judgment and disposed of as
provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.
(c) Motion for judgment on the pleadings. After the pleadings are closed
but within such time as not to delay the trial, any party may move for judgment on the pleadings. If, on a motion for judgment on the pleadings, matters
outside the pleadings are presented to and not excluded by the court, the
motion shall be treated as one for summary judgment and disposed of as
provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.
(d) Preliminary hearings. The defenses specifically enumerated (l)-(7) in
subdivision (b) of this rule, whether made in a pleading or by motion, and the
motion for judgment mentioned in subdivision (c) of this rule shall be heard
and determined before trial on application of any party, unless the court
orders that the hearings and determination thereof be deferred until the trial.
(e) Motion for m o r e definite statement. If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot
reasonably be required to frame a responsive pleading, he may move for a
more definite statement before interposing his responsive pleading. The motion shall point out the defects complained of and the details desired. If the
motion is granted and the order of the court is not obeyed within ten days
after notice of the order or within such other time as the court may fix, the
court may strike the pleading to which the motion was directed or make such
order as it deems just.
(f) Motion to strike. Upon motion made by a party before responding to a
pleading or, if no responsive pleading is permitted by these rules, upon motion
made by a party within twenty days after the service of the pleading upon
him, the court may order stricken from any pleading any insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter.
(g) Consolidation of defenses. A party who makes a motion under this
rule may join with it the other motions herein provided for and then available
to him. If a party makes a motion under this rule and does not include therein
all defenses and objections then available to him which this rule permits to be
raised by motion, he shall not thereafter make a motion based on any of the
defenses or objections so omitted, except as provided in subdivision (h) of this
rule.
(h) Waiver of defenses. A party waives all defenses and objections which
he does not present either by motion as hereinbefore provided or, if he has
made no motion, in his answer or reply, except (1) that the defense of failure
to state a claim upon which relief can be granted, the defense of failure to join
an indispensable party, and the objection of failure to state a legal defense to a
claim may also be made by a later pleading, if one is permitted, or by motion
for judgment on the pleadings or at the trial on the merits, and except (2) that,
whenever it appears by suggestion of the parties or otherwise that the court
lacks jurisdiction of the subject matter, the court shall dismiss the action. The
objection or defense, if made at the trial, shall be disposed of as provided in
Rule 15(b) in the light of any evidence that may have been received.
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(i) Pleading after denial of a motion. The filing of a responsive pleading
after the denial of any motion made pursuant to these rules shall not be
deemed a waiver of such motion.
(j) Security for costs of a nonresident plaintiff. When the plaintiff in an
action resides out of this state, or is ft foreign corporation, the defendant may
file a motion to require the plaintiff to furnish security for costs and charges
which may be awarded against such plaintiff. Upon hearing and determination by the court of the reasonable necessity therefor, the court shall order the
plaintiff to file a $300.00 undertaking with sufficient sureties as security for
payment of such costs and charges as may be awarded against such plaintiff.
No security shall be required of any officer, instrumentality, or agency of the
United States.
(k) Effect of failure to file undertaking. If the plaintiff fails to file the
undertaking as ordered within 30 days of the service of the order, the court
shall, upon motion of the defendant, enter an order dismissing the action.
(Amended effective Sept. 4, 1985; April 1, 1990.)
Compiler's Notes. — This rule is similar to
Rule 12, F.R.C.P.

Crosa-References. — Motions generally,
UH.C.P. 7.

NOTES TO DECISIONS
ANALYSIS

Jurisdiction over the person.
Motion for judgment on pleadings.
—Matters outside of pleadingB.
Ax\SN?fcT* to YX\teYTOgBtoT\«ft.

Rights of opposing party.
Motion for more definite statement
—Bill of particulars.
—Criteria.
—Motion to dismiss distinguished.
—Purpose.
Delay.
Obtaining evidence.
Motion to dismiss for failure to state a claira.
—Explained.
—Improper.
—Standard.
—Standard of review.
Motion to dismiss for lack of venue.
—Forum-selection clause in contract.
Presentation of defenses.
—How presented.
Affirmative defenses.
Divorce.
Election of remedies.
Failure to state claim upon which relief
can be granted.
General and special &ppeax&Rca&.
Statute of frauds.
Venue.
—When presented.
Amended answer.
Security for costs of nonresident plaintiff.
—Failure to file.
Summary judgment.
—Conversion of motion to dismiss.
—Court's discretion.
—Court's initiative.
—Defenses.
—Opportunity to present pertinent material.
—Preclusion.
Issues of fact.
Waiver of defenses.
—Defect of parties.
—Defective service of process.

—Exceptions.
Subject matter jurisdiction.
When issues raised.
—Failure to join indispensable party.
—Failure to pay consideration.
—"Mutual mistake.
—Statute of frauds.
—Statute of limitations.
—Waiver.
Cited.
Jurisdiction over the person.
When urging the trial court to exercise personal jurisdiction based only on documentary
evidence, a plaintiff must make only a prima
facie showing that the trial court has personal
jurisdiction over the nonresident defendant in
order to proceed to trial on the merits. Anderson v. American Soc*y of Plastic Surgeons, 807
P.2d 825 (Utah 1990), cert, denied, 602 U.S.
900, 112 S. Ct. 276, 116 L. Ed. 2d 228 (1991).
Motion for judgment on pleadings.
—Matters outside of pleadings.
Answers to interrogatories.
Answers to interrogatories are not a part of
the pleadingB for purposes of judgment on the
pleadings and if the court considers them the
other party must have the privilege of offering
answering affidavits as upon a motion for summary judgment. Securities Credit Corp. v.
Willey, 1 Utah 2d 254, 265 P.2d 422 (1953).
Rights of opposing party.
On review of a motion on the pleadingB
treated as a motion for summary judgment under Subdivision (c), the party against whom
the judgment has been granted is entitled to
have all the facts presented, and all the inferences fairly arising therefrom, considered in a
light most favorable to him. Young v. Texas
Co., 8 Utah 2d 206, 331 P.2d 1099 (1958).
Motion for more definite statement
—Bill of particulars.
A motion for a more definite statement, and
not discovery procedures, is the appropriate
means of obtaining the information formerly

Tab 2

REVISED BUSINESS CORPORATION ACT

16-10a-303

X6-10a-303. Ultra vires.
(1) Except as provided in Subsection (2), the validity of corporate action may
n ot be challenged on the ground that the corporation lacks or lacked power to
act.
(2) A corporation's power to act may be challenged:
(a) in a proceeding by a shareholder against the corporation to enjoin
the act;
(b) in a proceeding by the corporation, directly, derivatively, or through
a receiver, trustee, or other legal representative, against an incumbent or
former director, officer, employee, or agent of the corporation; or
(c) in a proceeding by the attorney general under Section 16-10a-1430.
(3) In a shareholder's proceeding under Subsection (2)(a) to enjoin an
^authorized corporate act, the court may enjoin or set aside the act, if
equitable and if all affected persons are parties to the proceeding, and may
a ward damages for loss, other than anticipated profits, suffered by the
corporation or another party because of enjoining the unauthorized act.
History: C. 1953, 16-10a-303, enacted by
L. 1992, ch. 277, § 34.

Effective Dates. — Laws 1992, ch. 277,
§ 249 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
Even though a railroad corporation's charter
did not give it the express power to make
charitable contributions, it was impliedly authorized to make a contribution to a nonprofit
corporation organized for charitable, scientific,
religious or educational purposes. Umon Pac.
R.R v Trustees, Inc, 8 Utah 2d 101, 329 R2d
398 (1958).

ANALYSIS

Banks
Canal company
Enforcement of ultra vires contracts
Estoppel and ratification.
Implied ratification
—Ratification by conduct
Ultra vires acts
Banks.
A bank, whose articles of incorporation
merely empowered it to pursue the banking
business in all its branches, had neither express nor implied power to guarantee payment
of a customer's rent, and could not delegate
such power to its president Tracy Loan & Trust
Co v Merchants' Bank, 50 Utah 196,167 P. 353
(1917)
Canal company.
A company authorized to construct canals
between certain points and keep them in repair
could not purchase water or water rights Zion's
Sav Bank & Trust Co. v. Tropic & E Fork
Irrigation Co., 102 Utah 101, 126 P.2d 1053
(1942)
Enforcement of ultra vires contracts.
The rules respecting the enforcement of ultra
vires contracts are given in Zion's Sav Bank &
Trust Co v. Tropic & E Fork Irrigation Co , 102
Utah 101, 126 P2d 1053 (1942), holding that
ultra vires contract is not void and may be
enforced under certain circumstances and conditions
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Estoppel and ratification.
Where corporate power was required to be
exercised in a particular manner, ratification of
unauthonzed exercise of such power could bmd
the corporation only if effected in the same
manner required m exercise of original power.
Lochwitz v Pine Tree Mining & Milling Co., 37
Utah 349, 108 P. 1128 (1910).
If a corporation had received the benefits of a
contract, it would be estopped while retaining
the fruits thereof from urging as a defense that
the contract was ultra vires or that corporate
officers were without authority with respect
thereto Baker v Glenwood Mining Co., 82
Utah 100, 21 P2d 889 (1933)
In action against a corporation on notes executed by it, the corporation could not urge a
defense that it was not liable because its board
of directors did not by formal action or resolution authorize execution of notes where consideration for notes was received by the corporation and still retained at time of action, and
there was no claim of fraud or unfair dealmg or
that the money was not honestly applied to
obligations of the corporation. Baker v.
Glenwood Mining Co., 82 Utah 100,21 P.2d 889
(1933).

REVISED BUSINESS CORPORATION ACT

16-10a-840

lg.lOa-840. General standards of conduct for directors
and officers.
(1) Each director shall discharge his duties as a director, including duties as
member of a committee, and each officer with discretionary authority shall
discharge his duties under that authority:
(a) in good faith;
(b) with the care an ordinarily prudent person in a like position would
exercise under similar circumstances; and
(c) in a manner the director or officer reasonably believes to be in the
best interests of the corporation.
(2) In discharging his duties, a director or officer is entitled to rely on
information, opinions, reports, or statements, including financial statements
and other financial data, if prepared or presented by:
(a) one or more officers or employees of the corporation whom the
director or officer reasonably believes to be reliable and competent in the
matters presented;
(b) legal counsel, public accountants, or other persons as to matters the
director or officer reasonably believes are within the person's professional
or expert competence; or
(c) in the case of a director, a committee of the board of directors of
which he is not a member, if the director reasonably believes the committee merits confidence.
(3) A director or officer is not acting in good faith if he has knowledge
concerning the matter in question that makes reliance otherwise permitted by
Subsection (2) unwarranted.
(4) A director or officer is not liable to the corporation, its shareholders, or
any conservator or receiver, or any assignee or successor-in-interest thereof,
for any action taken, or any failure to take any action, as an officer or director,
as the case may be, unless:
(a) the director or officer has breached or failed to perform the duties of
the office in compliance with this section; and
(b) the breach or failure to perform constitutes gross negligence, willful
misconduct, or intentional infliction of harm on the corporation or the
shareholders.
History: C. 1963, 16-10a-840, enacted by
L. 1992, ch. 277, § 101; 1993, ch. 266, § 1.
Amendment Notes. — The 1993 amendment, effective May 3, 1993, inserted the language beginning "to the corporation" and continuing to "thereof" and substituted "unless" for
"if the duties of the office have been performed
in compliance with this section" in Subsection

(4) and added Subsections (4)(a) and (b).
Effective Dates. — Laws 1992, ch. 277,
§ 249 makes the act effective on July 1, 1992.
Cross-References. — Criminal responsibility for conduct in the name of corporation or
association, § 76-2-205.
Limitation of action against corporate stockholders or directors, § 78-12-27.

NOTES TO DECISIONS
Fiduciary character of office.
Fiduciary relation existed between directors
and stockholders. W.P. Noble Mercantile Co. v.
Mt. Pleasant Equitable Co-Op Inst., 12 Utah
213, 42 P. 869 (1895), appeal dismissed, 17 S.
Ct. 996, 41 L. Ed. 1180 (1896).
President and directors were trustees and

acted in fiduciary capacity for stockholders,
and, while doing so, were forbidden, in equity,
to acquire any interest in property hostile to
stockholders* interests. Center Creek Water &
Irrigation Co. v. Lindsay, 21 Utah 192, 60 P. 559
(1900).
Directors, although constantly spoken of as
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Tab 3

16-6-19

CORPORATIONS
COLLATERAL REFERENCES

Journal of Energy Law and Policy. — A
Primer of Utah Water Law, 5 J. Energy L. &
Pol'y 165 (1984).

16-6-19.

A Primer of Utah Water Law: Part II, 6 J.
Energy L. & Pol'y 1 (1985).

Definitions.

As used in this chapter:
(1) "Articles of incorporation" means the original articles of incorporation and all amendments to them, including any articles of merger.
(2) "Bylaws" means the rules adopted for the regulation or management
of the affairs of the corporation irrespective of the names by which the
rules are designated.
(3) "Cooperative association" means a corporation organized or existing
under this chapter subject to Section 16-6-108.
(4) "Corporation" or "domestic corporation" means a nonprofit corporation subject to the provisions of this chapter, except a foreign corporation.
(5) "Division" means the Division of Corporations and Commercial
Code.
(6) "Filed" means the division has received and approved as to form a
document submitted under the provisions of this chapter, and has marked
on the face of the document a stamp or seal indicating the time of day and
date of approval, the name of the division, the division director's signature
and division seal, or facsimiles of the signature or seal.
(7) "Foreign corporation" means a nonprofit corporation organized under the laws of a state, territory, or country other than Utah.
(8) "Governing board" means the group of persons vested with the
management of the affairs of the corporation irrespective of the name by
which the group is designated.
(9) "Insolvent" means inability of a corporation to pay its debts as they
become due in the usual course of its affairs.
(10) "Member" means one having membership rights in a corporation in
accordance with its articles of incorporation or bylaws.
(11) "Nonprofit corporation" means a corporation which does not distribute any part of its income to its members, trustees, or ofiBcers, and
includes a nonprofit cooperative association.
(12) "Trustee" means one of the group of persons on the governing board
irrespective of the name by which the person is designated.
History: L. 1963, ch. 17, § 2; 1979, ch. 58,
§ 1; 1985, ch. 178, § 2; 1987, ch. 66, § 2; 1987,
ch. 68, § 1; 1990, ch. 108, § 3.

16-6-20.

Applicability.

(1) The provisions of this chapter relating to domestic corporations apply to:
(a) all corporations organized under this chapter;
(b) all nonprofit corporations organized and existing under the laws of
this state on July 1, 1963, including all nonprofit corporations organized
under any former provisions of Title 16, Chapter 6;
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TITLE 16
CORPORATIONS
Chapter
6. Nonprofit Corporations.
10a. Revised Business Corporation Act.
11. Professional Corporation Act.

CHAPTER 6
NONPROFIT CORPORATIONS

. . 01
16-6^3?:

Article 2

Article 6

General Provisions

Administration, Fees, Effect

__
VoTg'rights - Proxy - Quorum
of trustees.

Section
'' '

16 e 108

Corporation of co-operative assoaatlon
'

ARTICLE 2
GENERAL PROVISIONS
16-6-18. Short title.
NOTES TO DECISIONS
Cited in Turner v. Hi-Country Homeowners
Ass'n, 283 Utah Adv. Rep. 3 (Utah 1996).

16-6-21.

Purposes.

(1) Corporations whose object is not pecuniary profit may be organized
under this chapter for any lawful purpose or purposes, including, but without
being limited to, any one or more of the following purposes: charitable;
benevolent; eleemosynary; educational; civic; patriotic; political; religious;
social; fraternal; literary; cultural; athletic; recreational; scientific; agricultural; horticultural; animal husbandry; water development, diversion, storage,
distribution or use; professional, commercial, industrial or trade association;
co-operative association; and labor union or association; but organizations
subject to any of the provisions of the insurance, banking, savings and loan or
credit union laws of this state may not be organized under this chapter.
(2) Notwithstanding Subsection (1), a health insurance purchasing association as defined in Section 31A-34-103 and a health insurance purchasing
alliance licensed under Title 31 A, Chapter 34, Voluntary Health Insurance
Purchasing Alliance Act, may be organized under this chapter.
1
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director or officer of another corporation, whether for profit or not for
profit against expenses actually and necessarily incurred by him in
connection with the defense of any action, suit or proceeding in which he
is made a party by reason of being or having been such trustee, director or
officer, except in relation to matters as to which he shall be adjudged in
such action, suit or proceeding to be liable for negligence or misconduct in
the performance of duty; but such indemnification shall not be deemed
exclusive of any other rights to which such trustee, director or officer may
be entitled, under any bylaw, agreement, vote of the governing board or
members or otherwise.
(15) To voluntarily dissolve and distribute its assets in accordance with
the provisions of this act.
(16) lb have and exercise all powers necessary or convenient to effect
any or all of the purposes for which the corporation is organized, including
the right to raise funds by such means or methods as the governing board
may deem advisable, not inconsistent with law or its articles of incorporation or bylaws.
History: L. 1963, ch. 17, § 5.
Meaning of "this act.* — See the note
under the same catchline following § 16-6-18.
NOTES TO DECISIONS
A canal company had the power to sue for
recovery of value of water awarded in a prior
abjudication of water rights, even though the
water alleged to have been wrongfully diverted
by the defendant irrigation company had neither been sold nor rented by the plaintiff company. Gunnison-Fayette Canal Co. v. Gunnison
Irrigation Co., 22 Utah 2d 45, 448 P.2d 707
(1968).

Power to sue.
—Standing.
Nonprofit corporation did not have standing
to sue to enjoin an order issued by the Interstate Commerce Commission relating to rates
in intrastate commerce. Utah Citizens Rate
Ass'n v. United States, 192 F. Supp. 12 (D. Utah
1960), afTd, 365 U.S. 649, 81S. Ct. 834,5 L. Ed.
2d 857 (1961).

COLLATERAL REFERENCES
Am. JUT. 2d. — 18B Am. Jur. 2d Corporations § 1990 et seq.
C.J.S. —19 C.J.S. Corporations § 554 et seq.

Key Numbers. — Corporations $=> 370 et
seq.

16-6-23. Defense of ultra vires.
No act of nonprofit corporation and no conveyance or transfer of real or
personal property to or by such a corporation shall be invalid by reason of the
fact that the corporation was without capacity or power to do such act or to
make or receive such conveyance or transfer, but such lack of capacity or power
may be asserted:
(1) In a proceeding by a member or a trustee against the corporation to
enjoin the doing or continuation of unauthorized acts, or the transfer of
real or personal property by or to the corporation. If the unauthorized acts
or transfer sought to be enjoined are being, or are to be, performed
pursuant to any contract to which the corporation is a party, the court may,
if all of the parties to the contract are parties to the proceeding and if it
deems the same to be equitable, set aside and enjoin the performance of
17
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such contract, and in so doing may allow to the corporation or the other
parties to the contract, as the case may be, compensation for the loss or
damage sustained by either of them which may result from the action of
the court in setting aside and enjoining the performance of such contract,
but anticipated profits to be derived from the performance of the contract
shall not be awarded by the court as a loss or damage sustained.
(2) In a proceeding by the corporation, whether acting directly or
through a receiver, trustee, or other legal representative, or through
members in a representative suit against the incumbent or former officers
or trustees of the corporation for exceeding their authority.
(3) In a proceeding by the attorney general, as provided in this act, to
dissolve the corporation, or in a proceeding by the attorney general to
enjoin the corporation from performing unauthorized acts, or in any other
proceeding by the attorney general.
History: L. 1963, ch. 17, § 6.
Meaning of "this act,* — See the note
under the same catchline following § 16-6-18.
NOTES TO DECISIONS
Exchange of property.
When officers of a water corporation determined that it was more efficient, economical, or
in some other way advantageous to corporation
and/or its stockholders to exchange certain waters for other waters to be distributed to them,
exchange did not violate corporate chartered

powers, since the corporation has "powers expressly given and those that are necessarily
implied in order to enable it to efficiently and
effectively carry on the purposes for which it is
created." Park v. Alta Ditch & Canal Co., 23
Utah 2d 86, 458 R2d 625 (1969).

COLLATERAL REFERENCES
Am. J u r . 2d- — 18B Am. Jur. 2d Corporations §§ 2009 to 2036.
C.J.S. — 19 C.J.S. Corporations §§ 573 to
579.

Key Numbers. — Corporations *» 204, 385,
425(6), 446, 487, 491.

16-6-24. Corporate name — Contents.
(1) The corporate name of a nonprofit corporation:
(a) may not contain any word or phrase that indicates or implies that it
is organized for any purpose other than one or mere of the purposes
contained in its articles of incorporation;
(b) except as authorized by the Division of Corporations and Commercial Code under Subsection (2), shall be distinguishable, as defined in
Section 16-10a-401, from:
(i) the name of any domestic corporation, profit or nonprofit,
existing under the laws of this state;
(ii) the name of any foreign corporation, profit or nonprofit, authorized to transact business in this state;
(iii) any name that is, at the time, reserved under Sections 16-6-25
and 16-10a-402;
(iv) the name of a corporation that has registered its corporate
name under Section 42-2-5;
18
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(v) the name of any trademark or service mark registered by the
Division of Corporations and Commercial Code; or
(vi) any assumed name filed under Section 42-2-5;
(c) shall be, for purposes of recordation, either translated into English
or transliterated into letters of the English alphabet if it is not in English;
and
(d) may not, without the written consent of the United States Olympic
Committee, contain the words "Olympic," "Olympiad," or "Citius Altius
Fortius."
(2) The Division of Corporations and Commercial Code may authorize the
use of the name applied for if the name is distinguishable from one or more of
the names and trademarks described in Subsection (l)(b) that are on the
division's records or if the applicant delivers to the Division of Corporations
and Commercial Code a certified copy of the final judgment of a court of
competent jurisdiction establishing the applicant's right to use the name
applied for in this state.
(3) A corporation may use the name of another domestic or foreign corporation that is used in this state if the other corporation is incorporated or
authorized to transact business in this state and the proposed user corporation:
(a) has merged with the other corporation;
(b) has been formed by reorganization of the other corporation; or
(c) has acquired all or substantially all of the assets, including the
corporate name, of the other corporation.
(4) Only names of corporations may contain the words "corporation," "incorporated," or the abbreviation "corp." or "inc."
(5) The Division of Corporations and Commercial Code may not issue a
certificate of incorporation to any association violating the provisions of this
section.
History: L. 1963, ch. 17, § 7; 1979, ch. 58,
§ 2; 1984, ch. 66, § 35; 1985, ch. 178, § 3;
1987, ch. 66, § 3; 1988, ch. 222, § 1; 1990, ch.
48, § 2; 1990, ch. 241, § 1; 1992, ch. 277, § 9.
Amendment Notes. — The 1992 amendment, effective July 1, 1992, substituted "1610a-401" for "16-10-7" in the introductory lan-

gunge of Subsection (1Kb), a16-10a-402w for
"16-10-8" in Subsection UXbXiii), and "42-2-5"
for "16-10-9" in Subsection (lXbXiv).
Cross-References. — Division of Corporations and Commercial Code, Title 13, Chapter
ia.

COLLATERAL REFERENCES
Brigham Young Law Review. — Utah's
Business Name Statutes: "An Open Invitation
to Litigation," 1983 B.Y.U. L. Rev. 795.
Am. Jur. 2d. — 18 Am. Jur. 2d Corporations
§§ 273 to 299.

C.J.S. — 18 C.J.S. Corporations §§ 98 to
105.
Key Numbers. — Corporations «=» 43-50.

16-6-25. Corporate name — Reservation.
(1) A corporate name may be reserved by filing with the Division of
Corporations and Commercial Code an application to reserve a specified
corporate name executed by the applicant. If the Division of Corporations and
Commercial Code finds that the name is available for corporate use, it shall
reserve the name for the applicant for a period of 120 days.
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16-6-26. Members — Classes — Provisions of articles of
incorporation or bylaws — Liability.
A nonprofit corporation may have one or more classes of members, or may
have no members. If the corporation has one or more classes of members, the
designation of such class or classes, the manner of election or appointment, the
qualifications and rights of the members of each class and any provisions for
termination or forfeiture of membership shall be set forth in the articles of
incorporation or the bylaws. The articles of incorporation or the bylaws may
contain provisions relating to the imposition of dues, assessments or other
charges on members and provisions restricting the transfer of memberships.
Members are not individually or personally liable for the debts or obligations
of the corporation.
History: L. 1963, ch. 17, § 9.

16-6-27. Meetings of members —Annual and special meetings.
Meetings of members may be held at such place, within or without this state,
as may be determined from time to time by the governing board or as may be
provided in the bylaws. In the absence of any such determination or provision
all meetings shall be held at the principal office of the corporation in this state.
An annual meeting of the members shall be held at such time as may be
provided in the articles of incorporation or the bylaws. Failure to hold the
annual meeting at the designated time shall not work a forfeiture or dissolution of the corporation. If an annual meeting is not held within three months
after the time provided in the articles of incorporation or bylaws, an annual
meeting may be called by any ten members having voting rights or by members
having the right to cast ten per cent of the votes entitled to be cast at such
meeting, whichever is greater.
Special meetings of the members may be called by the principal officer of the
corporation or by the governing board. Special meetings of the members may
also be called by such other officers or persons or number or proportion of
members as may be provided in the articles of incorporation or the bylaws. In
the absence of a provision fixing the number or proportion of members entitled
to call a meeting, a special meeting of members may be called by members
having the right to cast one-third of the votes entitled to be cast at such
meeting.
History: L. 1963, ch. 17, § 10.
COLLATERAL REFERENCES
Am. JUT. 2d. — 18A Am. Jur. 2d Corporations §§ 948, 949, 953 to 957; 18B Am. Jur. 2d
Corporations §§ 1365 to 1367.

C.J.S. —18 C.J.S. Corporations § 362etseq.
Key Numbers. — Corporations «=* 191 to
194.

16-6-28. Meetings of members — Notice.
Unless some other method of giving notice is prescribed by the articles of
incorporation or the bylaws, written or printed notice stating the place, day
22
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Governing board — Qualifications for trustees.

The affairs of a nonprofit corporation shall be managed by a governing board.
Trustees need not be residents of this state or members of the corporation
unless the articles of incorporation or the bylaws so require. The articles of
incorporation or the bylaws may prescribe other qualifications for trustees.
History: L. 1963, ch. 17, § 17.
COLLATERAL REFERENCES
Utah Law Review. — Note, Utah's Statute
Permitting Limits on Corporate Directors' Liability: A Guide for Lawyers and Directors,
1988 Utah L. Rev. 847.

Am. Jur. 2d. — 18B Am. Jur. 2d Corporations §§ 1353 to 1359.
C.J.S. —19 C.J.S. Corporations § 433etseq.
Key Numbers. — Corporations «=» 282.

16-6-35. Trustees — Number — Election or appointment
— Terms.
The number of trustees of a nonprofit corporation shall be not less than
three. Subject to such limitation, the number of trustees shall be fixed by the
bylaws, except as to the number of the initial governing board, which number
shall be fixed by the articles of incorporation. The number of trustees may be
increased or decreased from time to time by amendment to the bylaws, unless
the articles of incorporation provide that a change in the number of trustees
shall be made only by amendment of the articles of incorporation. No decrease
in number shall have the effect of shortening the term of any incumbent
trustee. In the absence of a bylaw fixing the number of trustees, the number
shall be the same as that stated in the articles of incorporation.
The articles of incorporation or the bylaws may provide for the manner of
election or appointment of trustees, their terms of office, and division into
classes, if any, and the procedure for their removal. In the absence of a
provision prescribing the manner of election or appointment of trustees, the
members having voting rights shall elect the trustees, or, if the corporation has
no members, or no members having voting rights, the governing board shall
appoint the trustees. In the absence of a provision fixing the term of office, the
term of office of a trustee shall be one year. Where classes of trustees are
provided, the terms of offece of the several classes need not be uniform.
Each trustee shall hold office for the term for which he is elected or appointed
and until his successor shall have been elected or appointed and qualified.
History: L. 1963, ch. 17, § 18.
COLLATERAL REFERENCES
Am. Jur. 2d. — 18B Am. Jur. 2d Corporations § 1341 et seq.

C.J.S. —19 C.J.S. Corporations § 433 et seq.
Key Numbers. — Corporations *=» 283, 291.

16-6-36. Vacancies in governing board.
Unless a different method is provided in the articles of incorporation or the
bylaws:
(a) Any vacancy occurring in the governing board by reason of resigna25
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the articles of incorporation or the bylaws or as may be determined by
resolution of the governing board not inconsistent with the articles of incorporation or the bylaws.
Any officer elected or appointed may be removed by the persons authorized
to elect or appoint such officer whenever in their judgment the best interests of
the corporation will be served thereby. The removal of an officer shall be
without prejudice to the contract rights of any of the officers so removed.
Election or appointment of an officer shall not of itself create contract rights.
History: L. 1963, ch. 17, § 23.
COLLATERAL REFERENCES
Am. Jur. 2d. — 18B Am. Jur. 2d Corporations § 1341 et seq.
O J . S . —19 C.J.S. Corporations § 468 et seq.

Key Numbers. — Corporations *=» 281 et
seq.

16-6-41. Inspection of books and records — Report to
members.
All books and records of a nonprofit corporation may be inspected by any
member, or his agent or attorney, for any proper purpose at any reasonable
time.
If the articles of incorporation or the bylaws so require, the governing board
shall make annually or at such other periods as may be specified in the articles
of incorporation or the bylaws, a report to the members showing in reasonable
detail the assets and liabilities of the corporation and a general statement of its
transactions and condition.
History: L. 1963, ch. 17, § 24.
COLLATERAL REFERENCES
Am. Jur. 2d. — 18A Am. Jur. 2d Corporations § 744.
C.J.S. — 19 C.J.S. Corporations §§ 331 to
339.

Key Numbers. — Corporations *=» 181, 311.

16-6-42, Issuance of certificates or stock — Compensation
to members, trustees, or officers — Effect of
distributions on dissolution or liquidation.
(1) A nonprofit corporation may issue certificates or stock evidencing membership in the corporation or interests in water or other property rights.
(2) Except as provided in Section 16-6-108, no dividend may be paid and no
part of the income of a nonprofit corporation may be distributed to its
members, trustees, or officers.
(3) A corporation may pay compensation in a reasonable amount to its
members, trustees, or officers for services rendered, may confer benefits upon
its members in conformity with its purposes, may pay interest on certificates
of indebtedness issued by it evidencing capital contributions, and upon
dissolution or final liquidation may make distributions to its members as
28
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rmitted by this chapter. Such payment, benefit, or distribution may not be
considered to be a dividend or distribution of income.
(4) No part of the net earnings of a nonprofit corporation may inure to or for
the benefit of or be distributable to the corporation's members, trustees,
officers, or other persons except to pay reasonable compensation for services
rendered and to make payments and distributions to further the corporation's
tax-exempt purposes.
History: L. 1963, ch. 17, § 25; 1988, ch.
222, § 2.
COLLATERAL REFERENCES
Am. JUT. 2d- — 18A Am. Jur. 2d Corporations § 484 et seq.

C.J.S. —18 C.J.S. Corporations § 129 et seq.
Key Numbers. — Corporations «=> 69 et seq.

16-6-43. Loans to trustees or officers prohibited.
No loan shall be made by a nonprofit corporation to any of its trustees or
officers.
History- L. 1963, ch. 17, § 26.
COLLATERAL REFERENCES
C J£. — 19 C.J.S. Corporations §§ 526, 692.

16-6-44. Bylaws — Resolutions.
A nonprofit corporation may, but need not, adopt bylaws.
The power to adopt, amend or repeal bylaws shall be vested in the governing
board unless otherwise provided in the articles of incorporation or the bylaws
and except that bylaws pertaining to the qualifications, voting rights and
property rights of members and the termination or forfeiture of memberships
shall not be amended or repealed unless such change receives at least a
majority of the votes which members present or represent by proxy at a duly
called meeting of members are entitled to cast.
The bylaws may contain any provisions for the regulation and management
of the affairs of the corporation not inconsistent with law or the articles of
incorporation.
The governing board or members may adopt resolutions for the regulation
and management of the affairs of the corporation not inconsistent with law, the
articles of incorporation or applicable bylaws, if any.
History: L. 1963, ch. 17, § 27.
COLLATERAL REFERENCES
Am. Jur. 2d. — 18A Am. Jur. 2d Corporations §§ 310 to 332.
C.J.S. — 18 C.J.S. Corporations §§ 111 to

Key Numbers. — Corporations «=» 53 to 58.
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105. Use of particular forms not mandatory.
s e of any forms required to be filed with the Division of Corporations
^n ^mercial Code shall not be mandatory unless otherwise specifically
^criSdinthisact.

5

-v- L. 1W3» c h - 1 7 » 5
0igtory«
73.
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»1984'

ch# 66,

Meaning of "this act" — See the note
under the same catchline following § 16-6-18.

£.6.106. Liability for unauthorized assumption of corpo"
rate powers.
All persons who assume to act as a nonprofit corporation without authority
do so shall be jointly and severally liable for all debts and liabilities incurred
JJ arising as a result thereof.
History: L-1963, ch. 17, § 89.

16-6-107* Personal liability of a trustee or officer limited
— Trustee or officer signing false document as
misdemeanor.
(1) A trustee or officer of a nonprofit corporation is not personally liable to
the corporation or its members for civil claims arising from acts or omissions
made in the performance of his duties as a trustee or officer, unless the acts or
omissions are the result of his intentional misconduct.
(2) A trustee or officer of a nonprofit corporation who signs any articles,
statement, report, application, or other document filed with the Division of
Corporations and Commercial Code, which the trustee or officer knows to be
false in any material respect, is guilty of a misdemeanor.
History: L. 1963, ch. 17, § 90; 1984, ch. 66,
§ 74; 1987, ch. 166, § 2.

Cross-References. — Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

COLLATERAL REFERENCES
Utah Law Review. — Recent Developments
in Utah Law — Legislative Enactments —
Corporations, 1988 Utah L. Rev. 265.

Note, Utah's Statute Permitting Limits on
Corporate Directors'Liability: A Guide for Lawvers and Directors, 1988 Utah L. Rev. 847.

16-6-108. Incorporation of co-operative association.
A co-operative association which is not subject to the insurance or credit
union laws of this state may be incorporated under this act and may use the
word "co-operative" as a part of its corporate or business name if its articles of
incorporation provide:
(1) that no member shall have more than one vote regardless of the
number or amount of stock or membership capital owned by him unless
voting is based in whole or in part on the volume of patronage of the
member with the co-operative association; and
(2) that savings in excess of dividends and additions to reserves and
surplus shall be distributed or allocated to members or patrons on the
basis of patronage.
61
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History: L. 1963, ch. 17, § 4; 1996, ch. 143,
5 1.
Amendment Notes. - The 1996 amendment, effective July 1, 1996, redesignated the
existing statute text as Subsection (1), made

2

stylistic changes, and added Subsection (2).
S u n s e t — Laws 1996, ch. 143, which
amended this section, provides in § 17: "This
a c t is repealed July 1, 1999."

16-6-37. Voting rights — Proxy — Quorum of trustees.
(1) The right of the trustees, of any individual trustee, or of any class of
trustees to vote may be limited, enlarged, or denied to the extent specified in
the articles of incorporation. Unless so limited, enlarged, or denied, each
trustee shall be entitled to one vote on each matter submitted to a vote of
trustees.
(2) A trustee having voting rights may vote in person or, if the articles of
incorporation or the bylaws permit, by proxy executed in writing by the trustee
or by the trustee's duly authorized attorney-in-fact.
(3) Trustees representing a majority of the votes entitled to be cast by all
trustees shall constitute a quorum for the transaction of business at any
meeting of the trustees unless a greater or lesser number or percentage of
voting trustees or of votes represented by the trustees is required or permitted
by the articles of incorporation or bylaws. The act of trustees constituting a
majority of the votes represented at a meeting at which a quorum is present
shall be the act of the governing board unless the act of a greater number is
required by this act, the articles of incorporation, or the bylaws. For purposes
of determining the presence of a quorum, trustees will be counted if represented in person or, if voting by proxy is permitted, by proxy.
History: L. 1963, ch. 17, 5 20; 1995, ch. 34,
§ 1; 1996, ch. 79, 5 16.
A m e n d m e n t Notes. — The 1996 amend-

ment, effective April 29,1996, added the second
occurrance of "of any" in the first sentence of
Subsection (1).

ARTICLE 6
ADMINISTRATION, FEES, EFFECT
16-6-108. Incorporation of co-operative association.
(1) A co-operative association which is not subject to the insurance or credit
union laws of this state, a health insurance purchasing association as defined
in Section 31A-34-103, and a health insurance purchasing alliance licensed
under Title 31A, Chapter 34, Voluntary Health Insurance Purchasing Alliance
Act, may be incorporated under this chapter and may use the word "cooperative" as a part of its corporate or business name if its articles of
incorporation provide:
(a) that no member shall have more than one vote regardless of the
number or amount of stock or membership capital owned by him unless
voting is based in whole or in part on the volume of patronage of the
member with the co-operative association; and
(b) that savings in excess of dividends and additions to reserves and
surplus shall be distributed or allocated to members or patrons on the
basis of patronage.
Any such co-operative association shall have all the rights and be
subject to the limitations provided in Section 3-1-11, Utah Code Annotated
1953, and may pay dividends on its stock, if it has stock, subject to the
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limitations of such section. The articles of incorporation or the bylaws of
any such co-operative association may provide for the establishment and
alteration of voting districts, the election of delegates to represent such
districts and the members thereof, the establishment and alteration of
director districts and the election of directors to represent such districts
either by the members thereof or by delegates elected by the members.
A corporation organized under the Uniform Agricultural Co-operative
Association Act may convert itself into a co-operative association subject to
this act by adopting appropriate amendments to its articles of incorporation by which it elects to become subject to this act, together with other
changes in its articles required by this act and any other changes
permitted by this act. Such amendments shall be adopted and filed in the
manner provided by the law then applicable to the corporation.
(2) Notwithstanding Subsection (1), a health insurance purchasing association may not use the word "co-operative'' or "alliance" but may use the word
"association."
. History: L. 1963, ch. 17, 5 91; 1996, ch.
143, 5 2.
Amendment Notes. — The 1996 amendment, effective July 1,1996, rewrote and redesignated the introductory paragraph of the section as Subsection (1); redesignated former

Subsections (1) and (2) as Subsections (lXa)
and (1Kb); and added Subsection (2).
Sunset. — Laws 1996, ch. 143, which
amended this section, provides in § 17: This
a c t is repealed July 1, 1999."

CHAPTER 10a
REVISED BUSINESS CORPORATION ACT
Section
16-10a-102.

Part 1

Part 15

General Provisions

Authority of Foreign Corporation to
Transact Business

Definitions.

Section
16-10a-1501. Authority to transact business
required.

Part 8
Directors a n d Officers
16-10a-802.
16-10a-830.

Part 16

Qualifications of directors.
Required officers.

Records, Information, and Reports

Part 14

16-10a-1604. Court-ordered inspection.

Dissolution
16-10a-1408

Enforcement of claims against
dissolved corporations.

PARTI
GENERAL PROVISIONS
16-10a-102.

Definitions.

As used in this chapter:
(1) "Address" means a location where mail can be delivered by the
United States Postal Service. "Address" includes post office box numbers,
rural free delivery route numbers, and street names and numbers.

Tab 4

CONDOMINIUM OWNERSHIP ACT

57-8-3

CHAPTER 7
TOWNSITES
17*7-8. When city or town officer is claimant of lands.
NOTES TO DECISIONS
Hare to obtain deed.
ship, and the city's role as trustee continued
' A city that never explicitly reserved or ob- with attendant fiduciary duties to the beneficed a deed to property originaUy conveyed to dairies, the city's occupants. Nelson v. Provo
!f^ the Federal Tbwnsite Act continued to hold City, 872 P.2d 35 (Utah Ct. App. 1994).
h pro^rty in trust, not in absolute owner-

57-7-17. Reservation of lands for public uses.
NOTES TO DECISIONS
failure to reserve land.
A city that never explicitly reserved or obtained a deed to property originally conveyed to
it by the Federal Tbwnsite Act continued to hold
the property in trust, not in absolute owner-

ship, and the city's role as trustee continued
with attendant fiduciary duties to the benefidaries, the city's occupants. Nelson v. Provo
City, 872 R2d 35 (Utah Ct. App. 1994).

CHAPTER 8
CONDOMINIUM OWNERSHIP ACT
Section
57-8-3.
57-8-13.2.

Section
Definitions.
57-8-35.
Conversion of convertible land
— Amendment to declaration
— Limitations.

Effect of other laws — Compliance with ordinances and
codes — Approval of projects
by municipality or county.

57-8-3. Definitions.
As used in this chapter:
(1) "Association of unit owners" means all of the unit owners acting as
a group in accordance with the declaration and bylaws.
(2) building* means a building, containing units, and comprising a
part of the property.
(3) "Common areas and facilities" unless otherwise provided in the
declaration or lawful amendments to the declaration means:
(a) the land included within the condominium project, whether
leasehold or in fee simple;
(b) the foundations, columns, girders, beams, supports, main walls,
roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;
(c) the basements, yards, gardens, parking areas, and storage
spaces;
(d) the premises for lodging of janitors or persons in charge of the
property;
(e) installations of central services such as power, light, gas, hot
and cold water, heating, refrigeration, air concQtioning, and incinerating;
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(f) the elevators, tanks, pumps, motors, fans, compressors, ducts,
and in general all apparatus and installations existing for common
use;
(g) such community and commercial facilities as may be provided
for in the declaration; and
(h) all other parts of the property necessary or convenient to its
existence, maintenance, and safety, or normally in common use.
(4) "Common expenses" means:
(a) all sums lawfully assessed against the unit owners;
(b) expenses of administration, maintenance, repair, or replacement of the common areas and facilities;
(c) expenses agreed upon as common expenses by the association of
unit owners; and
(d) expenses declared common expenses by this chapter, or by the
declaration or the bylaws.
(5) "Common profits," unless otherwise provided in the declaration or
lawful amendments to the declaration, means the balance of all income,
rents, profits, and revenuesfromthe common areas and facilities remaining after the deduction of the common expenses.
(6) "Condominium" means the ownership of a single unit in a multi-unit
project together with an undivided interest in common in the common
areas and facilities of the property.
(7) "Condominium project" means a real estate condominium project; a
plan or project whereby two or more units, whether contained in existing
or proposed apartments, commercial or industrial buildings or structures,
or otherwise, are separately offered or proposed to be offered for sale.
Condominium project also means the property when the context so
requires.
(8) "Condominium unit" means a unit together with the undivided
interest in the common areas and facilities appertaining to that unit. Any
reference in this chapter to a condominium unit includes both a physical
unit together with its appurtenant undivided interest in the common
areas and facilities and a time period unit together with its appurtenant
undivided interest, unless the reference is specifically limited to a time
period unit.
(9) "Contractible condominium" means a condominium project from
which one or more portions of the land within the project may be
withdrawn in accordance with provisions of the declaration and of this
chapter. If the withdrawal can occur only by the expiration or termination
of one or more leases, then the condominium project is not a contractible
condominium within the meaning of this chapter.
(10) "Convertible land" means a building site which is a portion of the
common areas and facilities, described by metes and bounds, within which
additional units or limited common areas and facilities may be created in
accordance with this chapter.
(11) "Convertible space" means a portion of the structure within the
condominium project, which portion may be converted into one or more
units or common areas and facilities, including, but not limited to, limited
common areas and facilities in accordance with this chapter.
(12) "Declarant" means all persons who execute the declaration or on
whose behalf the declaration is executed. From the time of the recordation
of any amendment to the declaration expanding an expandable condominium, all persons who execute that amendment or on whose behalf that
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amendment is executed shall also come within this definition. Any
successors of the persons referred to in this subsection who come to stand
in the same relation to the condominium project as their predecessors also
come within this definition.
(13) "Declaration* means the instrument by which the property is
submitted to the provisions of this act, as it from time to time may be
lawfully amended.
(14) "Expandable condominium* means a condominium project to which
additional land or an interest in it may be added in accordance with the
declaration and this chapter.
(15) "Leasehold condominium* means a condominium project in all or
any portion of which each unit owner owns an estate for years in his unit,
or in the land upon which that unit is situated, or both, with all those
leasehold interests to expire naturally at the same time. A condominium
project including leased land, or an interest in the land, upon which no
units are situated or to be situated is not a leasehold condominium within
the meaning of this chapter.
(16) "Limited common areas and facilities* means those common areas
and facilities designated in the declaration as reserved for use of a certain
unit or units to the exclusion of the other units.
(17) "Majority* or "majority of the unit owners,* unless otherwise
provided in the declaration or lawful amendments to the declaration,
means the owners of more than 50% in the aggregate in interest of the
undivided ownership of the common areas and facilities.
(18) "Management committee* means the committee as provided in the
declaration charged with and having the responsibility and authority to
make and to enforce all of the reasonable rules covering the operation and
maintenance of the property.
(19) "Par value* means a number of dollars or points assigned to each
unit by the declaration. Substantially identical units shall be assigned the
same par value, but units located at substantially different heights above
the ground, or having substantially different views, or having substantially different amenities or other characteristics that might result in
differences in market value, may, but need not, be considered substantially identical within the meaning of this subsection. Ifpar value is stated
in terms of dollars, that statement may not be considered to reflect or
control the sales price or fair market value of any unit, and no opinion,
appraisal, or fair market transaction at a different figure may affect the
par value of any unit, or any undivided interest in the common areas and
facilities, voting rights in the unit owners' association, liability for common
expenses, or right to common profits, assigned on the basis thereof.
(20) "Person* means an individual, corporation, partnership, association, trustee, or other legal entity.
(21) "Property* means the land, whether leasehold or in fee simple, the
building, if any, all improvements and structures thereon, all easements,
rights, and appurtenances belonging thereto, and all articles of personal
property intended for use in connection therewith.
(22) "Record,* "recording,* "recorded,* and "recorder* have the meaning
stated in Title 57, Chapter 3, Recording of Documents.
(23) "Record of survey map* means a plat or plats of survey of land and
units prepared in accordance with Section 57-8-13.
(24) "Size* means the number of cubic feet, or the number of square feet
of ground orfloorspace, within each unit as computed by reference to the
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record of survey map and rounded off to a whole number. Certain spaces
within the units including, without limitation, attic, basement, or garage
space may, but need not, be omitted from the calculation or be partially
discounted by the use of a ratio, if the same basis of calculation is
employed for all units in the condominium project and if that basis is
described in the declaration.
(25) Time period unit" means an annually recurring part or parts of a
year specified in the declaration as a period for which a physical unit is
separately owned and includes a timeshare estate as defined in Subsection
57-19-2(17).
(26) 'TJnit" means either a separate physical part of the property
intended for any type of independent use, including one or more rooms or
spaces located in one or more floors or part or parts offloorsin a building
or a time period unit, as the context may require. A convertible space shall
be treated as a unit in accordance with Subsection 57-8-13.4(3). A proposed
condominium unit under an expandable condominium project, not constructed, is a unit two years after the date the recording requirements of
Section 57-8-13.6 are met.
(27) "Unit number" means the number, letter, or combination of numbers and letters designating the unit in the declaration and in the record
of survey map.
(28) "Unit owner* means the person or persons owning a unit in fee
simple and an undivided interest in the fee simple estate of the common
areas and facilities in the percentage specified and established in the
declaration or, in the case of a leasehold condominium project, the person
or persons whose leasehold interest or interests in the condominium unit
extend for the entire balance of the unexpired term or terms.
History: L. 1963, ch. I l l , § 3; 1975, ch.
173, § 1; 1986, ch. 92, § 2; 1987, ch. 73, § 1;
1994, ch. 116, § 1.
Amendment Notes. — The 1994 amend-

ment, effective May 2, 1994, added the last
sentence of Subsection (26) and made stylistic
changes.

NOTES TO DECISIONS
Possession of condominium.
In federal income tax case, when partnerships entered into purchase agreements for
condominiums, possession passed to the part-

nerships even though the condominiums had
not yet been built. Benedict v. United States,
881 F. Supp. 1532 (D. Utah 1995).

57-8-8. Compliance with covenants, bylaws and/or house
rules and administrative provisions.
COLLATERAL REFERENCES
A X J L — Waiver of right to enforce restrictive covenant by failure to object to other violations, 25 AX.R.5th 123.

57-8-13.2. Conversion of convertible land — Amendment
to declaration — Limitations.
(1) The declarant may convert all or any portion of any convertible land into
one or more units or limited common areas and facilities subject to any
restrictions and limitations which the declaration may specify. Any such
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History: L. 1963, ch. Ill, § 4.

57-8-5. Recognized tenancy relationships.
Any unit may be held and owned by more than one person as joint tenants,
or as tenants in common, or in any other real property tenancy relationship
recognized under the laws of the state of Utah.
History: L. 1963, ch. Ill, § 5.

57-8-6. Ownership and possession rights.
Each unit owner shall be entitled to the exclusive ownership and possession
of his unit. The owner of a time period condominium unit shall be entitled to
the exclusive ownership and possession of the physical unit to which his time
period relates and shall be entitled to the use and enjoyment of the common
areas and facilities during, but only during, such annually recurring part or
parts of a year as describe and define the time period unit concerned in the
declaration.
History: L. 1963, ch. Ill, § 6; 1975, ch.
173, § 2.
COLLATERAL REFERENCES
AXJL — Standing to bring action relating to
title in real property of condominium, 72
A.L.R.3d 314.
Validity, construction, and application of statutes, or of condominium association's bylaws or
regulations, restricting sale, transfer, or lease

of condominium units, 17 A.L.R.4th 1247.
Right of condominium association's management or governing body to inspect individual
units, 41 A.L.R.4th 730.
Standing to bring action relating to real property of condominium, 74 A.L.R.4th 165.

57-8-7. Common areas and facilities.
(1) Each unit owner shall be entitled to an undivided interest in the common
areas and facilities in the percentages or fractions expressed in the declaration. The declaration may allocate to each unit an undivided interest in the
common areas and facilities proportionate to either the size or par value of
such unit. Otherwise, the declaration shall allocate to each unit an equal
undivided interest in the common areas and facilities, subject to the following
exception: each convertible space depicted on the record of survey map shall be
allocated an undivided interest in the common areas and facilities proportionate to the size of such space vis-a-vis the aggregate size of all units so depicted,
while the remaining undivided interest in the common areas and facilities
shall be allocated equally among the other units so depicted. The undivided
interest in the common areas and facilities allocated in accordance with this
subsection shall add up to one if stated as fractions or to 100% if stated as
percentages. If an equal undivided interest in the common areas and facilities
is allocated to each unit, the declaration may simply state that fact and need
not express the fraction or percentage so allocated. Otherwise, the undivided
interest allocated to each unit shall be reflected by a table in the declaration,
or by an exhibit or schedule accompanying the declaration and recorded
simultaneously with it, containing columns. The first column shall identify the
units, listing them serially or grouping them together in the case of units to
329

57-8-8

REAL ESTATE

which identical undivided interests are allocated. Correspondingfiguresin the
second and third columns shall set forth the respective sizes or par values of
those units and the fraction or percentage of undivided interest in the common
areas and facilities allocated thereto.
(2) Except as otherwise expressly provided by this act, the undivided
interest of each unit owner in the common areas and facilities as expressed in
the declaration shall have a permanent character and shall not be altered
without the consent of all of the unit owners expressed in an amended
declaration duly recorded. The undivided interest in the common areas and
facilities shall not be separated from the unit to which it appertains and shall
be deemed to be conveyed or encumbered or released from liens with the unit
even though such interest is not expressly mentioned or described in the
conveyance or other instrument. A time period unit may not be further divided
into shorter time periods by a conveyance or disclaimer.
(3) The common areas and facilities shall remain undivided and no unit
owner or any other person shall bring any action for partition or division of any
part thereof, unless the property has been removedfromthe provisions of this
act as provided in Sections 57-8-22 and 57-8-31. Any covenants to the contrary
shall be null and void.
(4) Each unit owner may use the common areas and facilities in accordance
with the purpose for which they were intended without hindering or encroaching upon the lawful rights of the other unit owners.
(5) The necessary work of maintenance, repair and replacement of the
common areas and facilities and the making of any additions or improvements
thereon shall be carried out only as provided in this act or in the declaration or
bylaws.
(6) The manager or management committee shall have the irrevocable right
to have access to each unit from time to time during reasonable hours as may
be necessary for the maintenance, repair or replacement of any of the common
areas and facilities or for making emergency repairs necessary to prevent
damage to the common areas and facilities or to another unit or units.
History: L, 1963, ch. I l l , § 7; 1975, ch.
173, § 3.
M e a n i n g of "this act," — The term "this
act," in Subsections (3) and (5), means L. 1963,
ch. I l l , §§ 1 through 35, which enacted this
chapter.

The term "this act," in the first sentence in
Subsection (2), literally means L. 1975, ch. 173,
§§ 1 through 19, which amended or enacted
several of the sections in this chapter,
See note under same catchline following
§ 57-8-1.

COLLATERAL REFERENCES
Am. JUT. 2CL — 15AAm. Jur. 2d Condominiums and Co-Operative Apartments § 32 et
seq.
AJLR. — Proper party plaintiff in action for
injury to common areas of condominium development, 69 A.L.R.3d 1148.

Personal liability of owner of condominium
unit to one sustaining personal iiyuries or property damage by condition of common areas, 39
A.L.R.4th 98.
Key Numbers. — Condominiums «=» 6.

57-8-8. Compliance with covenants, bylaws and/or house
rules and administrative provisions.
Each unit owner shall comply strictly with the covenants, conditions and
restrictions as set forth in the declaration or in the deed to his unit, and with
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the bylaws and/or house rules and with the administrative rules and regulations drafted pursuant thereto, as either of the same may be lawfully amended
from time to time, and failure to comply shall be ground for an action to recover
sums due for damages or injunctive relief or both, maintainable by the
manager or management committee on behalf of the unit owners, or in a
proper case, by an aggrieved unit owner.
History: L. 1963, ch. I l l , § 8.
COLLATERAL REFERENCES
AXJL — Validity and construction of condominium association's regulations governing
members' use of common facilities, 72 A.L.R.3d
308.

Enforceability of bylaw or other rule of condominium or co-operative association restricting occupancy by children, 100 A.L.R.3d 241.

57-8-9. Certain work prohibited.
No unit owner shall do any work or make any alterations or changes which
would jeopardize the soundness or safety of the property, reduce its value or
impair any easement or hereditament, without in every such case the unanimous written consent of all the other unit owners being first obtained.
History: L. 1963, ch. I l l , § 9.
COLLATERAL REFERENCES
AJLJEL —Adequacy and application of guidelines relating to condominium association's req-

uisite approval of individual unit owner's improvements or decoration, 25 A.L.R4th 1059.

57-8-10. Contents of declaration.
(1) Prior to the conveyance of any unit in a condominium project, a
declaration shall be recorded that contains the covenants, conditions, and
restrictions relating to the project that shall be enforceable equitable servitudes, where reasonable, and which shall run with the land. Unless otherwise
provided, these servitudes may be enforced by any unit owner and his
successors in interest,
(2) (a) For every condominium project:
(i) The declaration shall include a description of the land or
interests in real property included within the project.
(ii) The declaration shall contain a description of any buildings,
which states the number of storeys and basements, the number of
units, the principal materials of which the building is or is to be
constructed, and a description of all other significant improvements
contained or to be contained in the project.
(iii) The declaration shall contain the unit number of each unit, the
square footage of each unit, and any other description or information
necessary to properly identify each unit.
(iv) The declaration shall describe the common areas and facilities
of the project.
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(v) The declaration shall describe any limited common areas and
facilities and shall state to which units the use of the common areas
and facilities is reserved.
(b) Any shutters, awnings, window boxes, doorsteps, porches, balconies,
patios, or other apparatus intended to serve a single unit, but located
outside the boundaries of the unit, shall constitute a limited common area
and facility appertaining to that unit exclusively, whether or not the
declaration makes such a provision.
(c) The record of survey map recorded with the declaration may provide
or supplement the information required under Subsections (a) and fb).
(d) (i) The declaration shall include the percentage or fraction of
undivided interest in the common areas and facilities appurtenant to
each unit and its owner for all purposes, including voting, derived and
allocated in accordance with Subsection 57-8-7(1).
(ii) If any use restrictions are to apply, the declaration shall state
the purposes for which the units are intended and restricted as to use.
(iii) (A) The declaration shall include the name of a person to
receive service of process on behalf of the project, in the cases
provided by this chapter, together with the residence or place of
business of that person.
(B) The person described in Subsection (A) shall be a resident
of, or shall maintain a place of business within, this state.
(iv) The declaration shall describe the method by which it may be
amended consistent with this chapter.
(v) Any further matters in connection with the property may be
included in the declaration, which the person or persons executing the
declaration may consider desirable consistent with this chapter.
(vi) The declaration shall contain a statement of intention that this
chapter applies to the property.
(3) (a) If the condominium project contains any convertible land:
(i) The declaration shall contain a legal description by metes and
bounds of each area of convertible land within the condominium
project.
(ii) The declaration shall state the maximum number of units that
may be created within each area of convertible land.
(iii) (A) The declaration shall state, with respect to each area of
convertible land, the maximum percentage of the aggregate land
and floor area of all units that may be created and the use of
which will not or may not be restricted exclusively to residential
purposes.
(B) The statements described in Subsection (iiiXA) need not be
supplied if none of the units on other portions of the land within
the project are restricted exclusively to residential use.
(iv) The declaration shall state the extent to which any structure
erected on any convertible land will be compatible with structures on
other portions of the land within the condominium project in terms of
quality of construction, the principal materials to be used, and
architectural style.
(v) The declaration shall describe all other improvements that may
be made on each area of convertible land within the condominium
project.
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(vi) The declaration shall state that any units created within each
area of convertible land will be substantially identical to the units on
other portions of the land within the project or it shall describe in
detail what other type of units may be created.
(vii) The declaration shall describe the declarant's reserved right, if
any, to create limited common areas and facilities within any convertible land in terms of the types, sizes, and maximum number of the
limited common areas within each convertible land,
(b) The record of survey map recorded with the declaration may provide
or supplement the information required under Subsection (a).
(4) If the condominium is an expandable condominium project:
(a) (i) (A) The declaration shall contain an explicit reservation of an
option to expand the project.
(B) The declaration shall include a statement of any limitations on the option to expand, including a statement as to
whether the consent of any unit owners shall be required and, a
statement as to the method by which consent shall be ascertained, or a statement that there are no such limitations.
(ii) The declaration shall include a time limit, not exceeding seven
years from the date of the recording of the declaration, upon which the
option to expand the condominium project shall expire, together with
a statement of any circumstances which will terminate the option
prior to expiration of the specified time limits.
(iii) The declaration shall contain a legal description by metes and
bounds of all land that may be added to the condominium project,
which is known as additional land.
(iv) The declaration shall state:
(A) if any of the additional land is added to the condominium
project, whether all of it or any particular portion of it must be
added;
(B) any limitations as to what portions may be added; or
(C) a statement that there are no such limitations.
(v) The declaration shall include a statement as to whether portions of the additional land may be added to the condominiimi project
at different times, together with any limitations fixing the boundaries
of those portions by legal descriptions setting forth the metes and
bounds of these lands and regulating the order in which they may be
added to the condominiimi project.
(vi) The declaration shall include a statement of any limitations as
to the locations of any improvements that may be made on any
portions of the additional land added to the condominium project, or
a statement that no assurances are made in that regard.
(vii) The declaration shall state the maximum number of units that
may be created on the additional land. If portions of the additional
land may be added to the condominium project and the boundaries of
those portions are fixed in accordance with Subsection (4XaXv), the
declaration shall also state the maximum number of units that may
be created on each portion added to the condominium project. If
portions of the additional land may be added to the condominium
project and the boundaries of those portions are not fixed in accordance with Subsection (4)(a)(v), then the declaration shall also state
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the maximum number of units per acre that may be created on any
portion added to the condominium project.
(viii) With respect to the additional land and to any portion of it
that may be added to the condominium project, the declaration shall
state the maximum percentage of the aggregate land and floor area of
all units that may be created on it, the use of which will not or may not
be restricted exclusively to residential purposes. However, these
statements need not be supplied if none of the units on the land
originally within the project are restricted exclusively to residential
use.
(ix) The declaration shall state the extent to which any structures
erected on any portion of the additional land added to the condominium project will be compatible with structures on the land originally
within the project in terms of quality of construction, the principal
materials to be used, and architectural style. The declaration may
also state that no assurances are made in those regards.
(x) The declaration shall describe all other improvements that will
be made on any portion of the additional land added to the condominium project, or it shall contain a statement of any limitations as to
what other improvements may be made on it. The declaration may
also state that no assurances are made in that regard.
(xi) The declaration shall contain a statement that any units
created on any portion of the additional land added to the condominium project will be substantially identical to the units on the land
originally within the project, or a statement of any limitations as to
what types of units may be created on it. The declaration may also
contain a statement that no assurances are made in that regard.
(xii) The declaration shall describe the declarant's reserved right, if
any, to create limited common areas and facilities within any portion
of the additional land added to the condominium project, in terms of
the types, sizes, and maximum number of limited common areas
within each portion. The declaration may also state that no assurances are made in those regards.
(b) The record of survey map recorded with the declaration may provide
or supplement the information required under Subsections (4)(a)(iii)
through (a)(vi) and (a)(ix) through (a)(xii).
(5) If the condominium project is a contractible condominium:
(a) (i) The declaration shall contain an explicit reservation of an option
to contract the condominium project.
(ii) The declaration shall contain a statement of any limitations on
the option to contract, including a statement as to whether the
consent of any unit owners shall be required, and if so, a statement as
to the method by which this consent shall be ascertained. The
declaration may also contain a statement that there are no such
limitations.
(iii) The declaration shall state the time limit, not exceeding seven
years from the recording of the declaration, upon which the option to
contract the condominium project shall expire, together with a statement of any circumstances which will terminate this option prior to
expiration of the specified time limit.
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(b) (i) The declaration shall include a legal description by metes and
bounds of all land that may be withdrawn from the condominium
project, which is known as withdrawable land.
(ii) The declaration shall include a statement as to whether portions of the withdrawable land may be withdrawnfromthe condominium project at different times, together with any limitationsfixingthe
boundaries of those portions by legal descriptions setting forth the
metes and bounds and regulating the order in which they may be
withdrawn from the condominium project.
(iii) The declaration shall include a legal description by metes and
bounds of all of the land within the condominium project to which the
option to contract the project does not extend.
(c) The record of survey map recorded with the declaration may provide
or supplement the information required under Subsection (5)(b).
(6) (a) If the condominium project is a leasehold condominimn, then with
respect to any ground lease or other leases the expiration or termination
of which will or may terminate or contract the condominium project:
(i) The declaration shall include recording information enabling
the location of each lease in the official records of the county recorder.
(ii) The declaration shall include the date upon which each lease is
due to expire.
(iii) The declaration shall state whether any land or improvements
will be owned by the unit owners in fee simple. If there is to be fee
simple ownership, the declaration shall include:
(A) a description of the land or improvements, including without limitation, a legal description by metes and bounds of the
land; or
(B) a statement of any rights the unit owners have to remove
these improvements within a reasonable time after the expiration
or termination of the lease or leases involved, or a statement that
they shall have no such rights.
(iv) The declaration shall include a statement of the rights the unit
owners have to extend or renew any of the leases or to redeem or
purchase any of the reversions, or a statement that they have no such
rights.
(b) After the recording, of the declaration, no lessor who executed the
declaration, and no successor in interest to this lessor, has any right or
power to terminate any part of the leasehold interest of any unit owner
who:
(i) makes timely payment of his share of the rent to the persons
designated in the declaration for the receipt of the rent; and
(ii) otherwise complies with all covenants which would entitle the
lessor to terminate the lease if they were violated.
(7) (a) If the condominium project contains time period units, the declaration shall also contain the location of each condominium unit in the
calendar year. This information shall be set out in a fourth column of the
exhibit or schedule referred to in Subsection 57-8-7(1), if the exhibit or
schedule accompanies the declaration.
(b) The declaration shall also put timeshare owners on notice that tax
notices will be sent to the management committee, not each timeshare
owner.
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(c) The time period units created with respect to any given physical unit
shall be such that the aggregate of the durations involved constitute a full
calendar year.
(8) (a) The declaration, bylaws, and record of survey map shall be duly
executed and acknowledged by all of the owners and any lessees of the
land which is made subject to this chapter.
(b) As used in Subsection (a), "owners and lessees" does not include, in
their respective capacities, any mortgagee, any trustee or beneficiary
under a deed of trust, any other lien holder, any person having an
equitable interest under any contract for the sale or lease of a condominium unit, or any lessee whose leasehold interest does not extend to any
portion of the common areas and facilities.
History: L. 1963, ch. I l l , § 10; 1975, ch.
173, § 4; 1986, ch. 92, § 3; 1992, ch. 12, § 1.
Amendment Notes. — The 1992 amend-

57-8-11.

ment, effective April 27, 1992, revised the internal subsection designations and made stylistic changes throughout the section.

Contents of deeds of units.

Deeds of units shall include the following particulars:
(1) A description of the land as provided in Section 57-8-10, including
the book and page or entry number and date of recording of the declaration.
(2) The unit number of the unit and any other data necessary for its
proper identification.
(3) The percentage of undivided interest appertaining to the unit in the
common areas and facilities.
(4) Any further particulars which the grantor and grantee may deem
desirable to set forth consistent with the declaration and this act.
History: L. 1963, ch. I l l , § 11.
Meaning of "this act." — See note under
same catchline following § 57-8-1.

57-8-12.

Recording.

(1) The declaration, any amendment, any instrument by which the provisions of this act may be waived, and every instrument affecting the property or
any unit shall be entitled to be recorded. Neither the declaration nor any
amendment thereof shall be valid unless recorded.
(2) In addition to the records and indexes now required to be maintained by
the recorder, the recorder shall maintain an index whereby the record of each
condominium project contains a reference to the declaration, each conveyance
of, Hen against, and all other instruments referring to a unit affected by such
declaration, and the record of each conveyance of, lien against, and all other
instruments referring to a unit shall contain a reference to the declaration of
the property of which the unit is a part.
History: L. 1963, ch. I l l , § 12.
Meaning of "this act." — See note under
same catchline following § 57-8-1.
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the same to a condition compatible with the remainder of the condominium
project.
History: C. 1953,57-8-13.14, enacted by L.
1975, ch. 173, § 12.

Meaning of "this act," — See note under
same catchhne following § 57-8-13.4.

57-8-14. Legal description of units.
Every deed, lease, mortgage or other instrument may legally describe a unit
by its identifying number or symbol as designated in the declaration or as
shown on the record of survey map, and every such description shall be deemed
good and sufficient for all purposes, and shall be deemed to convey, transfer,
encumber or otherwise affect the unit owner's corresponding percentage of
ownership in the common areas and facilities even though the same is not
expressly mentioned or described.
History: L. 1963, ch. I l l , § 14.

57-8-15.

Bylaws.

The administration of every property shall be governed by bylaws, which
may either be embodied in the declaration or in a separate instrument, a true
copy of which shall be appended to and recorded with the declaration. No
modification or amendment of the declaration or bylaws shall be valid unless
the same is set forth in an amendment and such amendment is recorded.
History: L. 1963, ch. I l l , § 15.
COLLATERAL REFERENCES
Am. JUT. 2d. — 15A Am. Jur. 2d Condominlums and Co-Operative Apartments §§ 16, 17.
AX.R. — Validity, construction, and apphcation of statutes, or of condominium association's bylaws or regulations, restricting sale,
transfer, or lease of condominium units, 17
A.L.R4th 1247.

Validity, construction, and application of statutes, or of condominium association's bylaws or
regulations, restricting number of units that
may be owned by smgle individual or entity, 39
A.L.R.4th 88.
Key Numbers. — Condominiums «=» 7.

57-8-16. Contents of bylaws.
The bylaws may provide for the following:
(1) The establishment of a management committee, the number of
persons constituting the committee and the method of selecting the
members of the committee; the powers and duties of the management
committee; and whether or not the management committee may engage
the services of a manager.
(2) The method of calling meetings of the unit owners; what percentage
of the unit owners shall constitute a quorum, and be authorized to
transact business.
(3) The maintenance, repair and replacement of the common areas and
facilities and payment therefor.
(4) The manner of collecting from the unit owners their share of the
common expenses.
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(5) The designation and removal of personnel necessary for the maintenance, repair and replacement of the common areas and facilities.
(6) The method of adopting and of amending administrative rules and
regulations governing the details of the operation and use of the common
areas and facilities.
(7) Such restrictions on and requirements respecting the use and
maintenance of the units and the use of the common areas and facilities as
are designed to prevent unreasonable interference with the use of their
respective units and of the common areas and facilities by the several unit
owners.
(8) The percentage of votes required to amend the bylaws.
(9) Other provisions as may be deemed necessary for the administration of the property consistent with this act.
History: L. 1963, ch. Ill, § 16.
Meaning of **this act,* — See note under
same catchline following § 57-8-1.
COLLATERAL REFERENCES
AXJL — Validity and construction of condommium bylaws or regulations placing special

regulations, burdens, or restrictions on nonresident unit owners, 76 A.L.R.4th 295.

57-8-16.5. Appointment and removal of committee members and association officers — Renewal or ratification of contracts — Failure to establish association or committee.
(1) The declaration may authorize the declarant, or a managing agent or
some other person or persons selected or to be selected by the declarant, to
appoint and remove some or all of the members of the management committee
or some or all of the officers of the unit owners' association, or to exercise
powers and responsibilities otherwise assigned by the declaration and by this
act to the unit owners' association, its officers, or the management committee.
No amendment to the declaration not consented to by all unit owners shall
increase the scope of this authorization, and no such authorization shall be
valid after the first to occur of the following:
(a) expiration of the time limit set by the declaration, which shall not
exceed six years in the case of an expandable condominium, four years in
the case of a condominium project containing any convertible land, or
three years in the case of any other condominium project; or
(b) after units to which three-fourths of the undivided interest in the
common areas and facilities appertain have been conveyed, or after all
additional land has been added to the project and all convertible land has
been converted, whichever last occurs.
(2) If entered into during the period of control contemplated by Subsection
(1), no management contract, lease of recreational areas or facilities, or any
other contract or lease designed to benefit the declarant which was executed by
or on behalf of the unit owners' association or the unit owners as a group shall
be binding after such period of control unless then renewed or ratified by the
consent of unit owners of units to which a majority of the votes in the unit
owners' association appertains.
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57-8-21. Acquisition through tax deed or foreclosure of
liens.
In the event any person shall acquire, through foreclosure, exercise of power
of sale, or other enforcement of any lien, or by tax deed, the interest of any unit
owner, the interest acquired shall be subject to all the provisions of this act and
to the covenants, conditions and restrictions contained in the declaration, the
record of survey map, the bylaws, the house rules, or any deed affecting the
interest then in force.
History: L. 1963, ch. I l l , § 21.
Meaning of "this act." — See note under
same catchline following § 57-8-1.

57-8-22. Removal of property from statutory provisions.
(1) All of the unit owners may remove a propertyfromthe provisions of this
act by an instrument duly recorded to that effect, provided that the holders of
all liens affecting any of the units consent or agree by instruments duly
recorded, that their liens be transferred to the percentage of the undivided
interest of the unit owner in the property.
(2) Upon removal of the property from the provisions of this act, the
property shall be deemed to be owned in common by the unit owners. The
undivided interest in the property owned in common which shall appertain to
each unit owner shall be the percentage of undivided interest previously owned
by such owner in the common areas and facilities.
History: L. 1963, ch. I l l , § 22.
Meaning of "this act." — See note under
same catchline following § 57-8-1.

57-8-23. Removal no b a r to subsequent resubmission*
The removal provided for in Section 57-8-22 shall not bar the subsequent
resubmission of the property to the provisions of this act.
History: L. 1963, ch. I l l , § 23.
Meaning of "this act,* — See note under
same catchline following § 57-8-1.

57-8-24. Common profits, common expenses, a n d voting
rights.
The common profits of the property shall be distributed among, the common
expenses shall be charged to, and the voting rights shall be available to, the
unit owners according to their respective percentage or fractional undivided
interests in the common areas and facilities.
History: L. 1963, ch. Ill, § 24; 1975, ch.
173, § 15.
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conversion shall be deemed to have occurred at the time of the recordation of
the appropriate instruments under Subsection (2) of this section and Subsection 57-8-13(2).
(2) Simultaneously with the recording of the record of survey map pursuant
to Subsection 57-8-13(2), the declarant shall prepare, execute, and record an
amendment to the declaration describing the conversion. The amendment
shall assign an identifying number to each unit formed out of a convertible
land and shall reallocate undivided interests in the common areas and
facilities in accordance with Subsection 57-8-13.10(2). The amendment shall
describe or delineate the limited common areas and facilities formed out of the
convertible land, showing or designating the unit or units to which each is
assigned.
(3) All convertible lands shall be deemed part of the common areas and
facilities except for such portions of them as are converted in accordance with
this section. No such conversions shall occur after five years from the
recordation of the declaration, or such shorter period of time as the declaration
may specify, unless three-fourths of unit owners vote in favor of converting the
land after the time period has expired.
History: C. 1953, 57-8-13.2, enacted by L.
1975, ch. 173, § 6; 1996, ch. 39, § 1.
Amendment Notes. — The 1996 amend-

ment, effective April 29, 1996, added the language beginning "unless three-fourths" at the
end of Subsection (3).

57-8-35. Effect of other laws — Compliance with ordinances and codes — Approval of projects by
municipality or county.
(1) The provisions of this chapter shall be in addition and supplemental to
all other provisions of law, statutory or judicially declared, provided that
wherever the application of the provisions of this chapter conflict with the
application of such other provisions, this chapter shall prevail: provided
further, for purposes of Sections 10-9-805, 10-9-811, 17-21-8, and 17-27-804
and provisions of similar import and any law or ordinance adopted pursuant
thereto, a condominium project shall be considered to be a subdivision, and a
record of survey map or supplement thereto prepared pursuant to this chapter
shall be considered to be a subdivision map or plat, only with respect to:
(a) Such real property or improvements, if any, as are intended to be
dedicated to the use of the public in connection with the creation of the
condominium project or portion thereof concerned; and
(b) Those units, if any, included in the condominium project or portion
thereof concerned which are not contained in existing or proposed buildings.
(2) Nothing in this chapter shall be interpreted to state or imply that a
condominium project, unit, association or unit owners, or management committee is exempt by this chapter from compliance with the zoning ordinance,
building and sanitary codes, and similar development regulations which have
been adopted by a municipality or county. No condominium project or any use
within said project or any unit or parcel or parcel of land indicated as a
separate unit or any structure within said project shall be permitted which is
not in compliance with said ordinances and codes.
(3) From and after the time a municipality or county shall have established
a planning commission, no condominium project or any record of survey map,
declaration, or other material as required for recordation under this chapter
shall be recorded in the office of the county recorder unless and until the
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following mentioned attributes of said condominium project shall have been
approved by the municipality or county in which it is located. In order to more
fiilly avail itself of this power, the legislative body of a municipality or county
may provide by ordinance for the approval of condominium projects proposed
within its limits. This ordinance may include and shall be limited to a
procedure for approval of condominium projects, the standards and the criteria
for the geographical layout of a condominium project, facilities for utility lines
and roads which shall be constructed, the percentage of the project which must
be devoted to common or recreational use, and the content of the declaration
with respect to the standards which must be adhered to concerning maintenance, upkeep, and operation of any roads, utility facilities, recreational areas,
and open spaces included in the project.
(4) Any ordinance adopted by the legislative body of a municipality or
county which outlines the procedures for approval of a condominium project
shall provide for:
(a) a preliminary approval, which, among other things, will then
authorize the developer of the condominium project to proceed with the
project; and
(b) a final approval which will certify that all of the requirements set
forth in the preliminary approval either have been accomplished or have
been assured of accomplishment by bond or other appropriate means. No
declaration or record of survey map shall be recorded in the office of the
county recorder until a final approval has been granted.
History: L. 1963, ch. I l l , § 36; 1975, ch.
173, § 18; 1995, ch. 20, § 97.
Amendment Notes. — The 1995 amendment, effective May 1,1995, substituted "chapter" for "act" throughout the section, substi-

tuted "Sections 10-9-805, 10-9-811, 17-21-8,
and 17-27-804" for "Sections 10-9-25, 10-9-26,
17-27-21, and 57-5-3" in Subsection (1), and
made a minor stylistic change,

CHAPTER 9
MARKETABLE RECORD TITLE
Section
57-9-2.
57-9-3.

Section
Rights and interests to which marketable record title is subject.
Marketable record title held free and

57-9-6.

clear of interests, claims, and
charges.
Applicability of provisions.

57-9-2. Rights and interests to which marketable record
title is subject.
The marketable record title is subject to:
(1) all interests and defects which are inherent in the muniments of
which such chain of record title is formed, except that a general reference
in the muniments or any of them, to easements, use restrictions, or other
interests created prior to the root of title is not sufficient to preserve them,
unless specific identification is made therein of a recorded title transaction
which creates the easement, use restriction, or other interest;
(2) all interests preserved by the filing of proper notice or by possession
by the same owner continuously for a period of 40 years or more, in
accordance with Section 57-9-4;
(3) the rights of any person arising from prescriptive use or a period of
adverse possession or user, which was in whole or in part subsequent to
the effective date of the root of title;
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DECLARATION OF CONDOMINIUM
FOR
AMERICAN TOWERS
A Condominium Project

THIS DECLARATION OF CONDOMINIUM is made and entered into as of
the.29 day of July, 1982, by AMERICAN TOWERS, INC, a Utah corporation, and
BLOCK 58 ASSOCIATES, a Utah limited partnership, hereinafter coUeaively referred to
as the "Declarant"
RECITALS:
A. Description of Land. The Declarant is the owner of the following described
land (hereinafter referred to as the "Land") situated in the City and County of Salt Lake,
State of Utah:
Beginning at the point 5.0 feet West of the Southeast corner of Lot 2, Block 58,
Plat "A", Salt Lake City survey, and running thence West 237.00 feet; thence
North 200.00 feet; thence West 8.45 feet; thence North 130.00 feet; thence East
245.45 feet; thence South 330.00 feet to the point of beginning.
Subject to a perpetualright-of-way30 feet wide over the Easterly 25.00 feet
thereof as evidenced by that certain Quit Claim Deed recorded October 23,
1973, as Entry No. 2577297, in the records of Salt Lake County, State of Utah.
Subject to and together with all easements,right-of-way,covenants, conditions,
restrictions, and other matters set forth in that certain Reciprocal Easement and
Maintenance Agreement with Conditions, Covenants and Restrictions
(hereinafter the "REA Agreement-), which was recorded in the office of the
County Recorder of Salt Lake County, State of Utah, on May 20,1981, as Entry
No. 3566733 in Book 5250 beginning at Page 640. Subject to and together with
all and any applicable easements andrights-of-wayfor water, sewer, power,
telephone, and other utilities, all and any easements andrights-of-wayshown on
the Map, and all and any applicable easements andrights-of-wayof record or
enforceable at law or in equity.
B. Buildings and Improvements. The Declarant has constructed or will construct on
the Land certain Buildings and other improvements, as shown on the Map referred to
below.
C. Record of Survey Map. The Declarant intends to execute, acknowledge, and
record in the office of the County Recorder of Salt Lake County, State of Utah, a certain
instrument pertaining to the Project and entitled "Record of Survey Map for American
Towers, a Condominium Project

1

0 0 0 f. 5 4

D. Intent and Purpose Hie Declarant intends by recording this Declaration and the
Map to submit the Land, the Buildings, and all other improvements situated in or upon the
Land to the provisions of the Condominium Act as a fee simple Condominium Projea and
to impose upon said property mutually beneficial restrictions under a general plan of
improvements for the benefit of all Condominiums in the Projea and the Owners thereof.
NOW, THEREFORE, the Declarant does hereby make the following
Declaration:

ARTICLE I
DEFINITIONS
1.01. Defined Terms. Unless the context clearly indicates otherwise, certain terms
used in this Declaration shall have the meanings set forth in this Article I.
1.02. Association shall mean American Towers Owners Association, a Utah
nonprofit corporation, organized to be the Association referred to herein.
1.03. Board of Trustees shall mean the governing board of the Association,
appointed or eleaed in accordance with this Declaration and in accordance with the
Articles of Incorporation and Bylaws of the Association.
1.04. Buildings shall mean the two (2) interconnected, high-rise condominium
buildings that have been or will be construaed on the Land, as such condominium
buildings are shown on the Map.
1.05. Commercial Condominium shall mean a Condominium in the Project
consisting of a Commercial Unit and the undivided interest in the Common Areas
appurtenant to such Commercial Unit, as set forth in Exhibit A attached hereto.
1.06. Commercial Limited Common Areas shall mean those Limited Common
Areas designated on the Map as "Commercial Limited Common Areas" and reserved for
the exclusive use of all Commercial Owners. Commercial Limited Common Areas shall
also include all furniture, furnishings, equipment, facilities, and other property (real,
personal, or mixed) and interests therein at any time leased, acquired, owned, or held by
the Association for the exclusive use and benefit of the Commercial Owners and all other
property acquired in accordance with this Declaration with monies from the Special
Commercial Fund.
1.07. Commercial Owner shall mean the Owner of a Commercial Condominium.
1.08. Commercial Trustees shall mean the class of Trustees designated as
"Commercial Trustees" in accordance with the Articles of Incorporation and Bylaws of the
Association.
1.09. Commercial Unit shall mean a Unit located on thefirstsub-level or on the first
or second floors of the Buildings and designated as commercial on the Map or in Exhibit A
attached hereto.
1.10. Common Areas shall mean all physical portions of the Project, except all Units.
2
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1.11. Common Expense Fund shall mean the Common Expense Fund created or to
be created and funded in accordance with the provisions of Article XI of this Declaration.
1.12. Common Facilities shall mean all furniture, furnishings, equipment, facilities,
and other property (real, personal or mixed) and interests therein at anv time leased,
acquired, owned, or held by the Association for the use and benefit of all Owners and all
other property hereafter purchased in accordance with this Declaration with monies from
the Common Expense Fund. Common facilities shall be deemed to be pan of the
Common Areas, except to the extent otherwise expressly provided in this Declaration.
1.13. Condominium shall mean a Unit and the undivided interest (expressed as a
percentage of the entire ownership interest) in the Common Areas appurtenant to such
Unit, as set forth in Exhibit A attached hereto.
1.14. Condominium Act shall mean the Utah Condominium Ownership Act and
amendments thereto. (Title 57, Chapter 8, Utah Code Annotated).
1.15. CPTwgftifof L?"<* shall mean a portion or portions of the Land, as designated
on the Map, which may be converted into one or more Commercial Units, Limited
Common Areas, and/or Commercial Limited Common Areas in accordance with the
provisions of this Declaration.
1.16. Convertible Space shall mean a portion or portions of the Buildings, as
designated on the Map, which may be converted into one or more Commercial Units,
Common Areas, limited Common Areas, and/or Commercial Limited Common Areas in
accordance with the provisions of this Declaration.
1.17. Declarant shall mean collectively American Towers, Inc., a Utah corporation,
and Block 58 Associates, a Utah limited partnership, and their respective successors and
assigns.
1.18. Land shall mean the land in and upon which the Project is situated, as more
particularly described in Paragraph A of the Recitals above.
1.19. Limited Common Areas shall mean any Common Areas designated for
exclusive use by the Owner or Owners of a particular Unit or Units. Structural separations
between Units or the space which would be occupied by such structural separations may
become Limited Common Areas for the exclusive use of the Owner or Owners of the Units
on either side thereof as provided in Section 4.03 hereof. Any porches, parking stalls, or
storage facilities that are identified on the Map with the same number or other designation
by which a Unit is identified shall be Limited Common Areas for the exclusive use of the
Owner of the Unit bearing the same number or designation.
120. Manager shall mean the professional person, firm, or company, if any,
designated from time to time by the Association to manage, in whole or part, the affairs of
the Association and the Project.
121. Map shall mean the Record of Survey Map for American Towers, a
Condominium Project, pertaining to theTroject and recorded or to be recorded in the
office of the County Recorder of Salt Lake County, State of Utah.
122. Mortgage shall mean any mortgage, deed of trust, or other security instrument
by which a Condominium or any part thereof or interest therein is encumbered.
3
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123. Mortgagee shall mean (i) any person named as the mortgagee or beneficiary
under any Mortgage by which the interest of any Owner is encumbered, or (ii) any
successor to the interest of such person under such Mortgage.
124. Owner shall mean the person or persons (including the Declarant) owning in
fee simple a Condominium in the rroject, as such ownership is shown by the records of the
County Recorder of Salt Lake County, State of Utah. The term "Owner" shall not refer to
any Mortgages (unless such Mortgagee has acquired title for other than security purposes)
or to any person or persons purchasmg a Condominium under contract (until such contraa
is fully performed and legal title conveyed of record).
125. Project shall mean the Land, the Buildings, and all improvements submitted by
this Declaration and the Map to the provisions of the Condominium Act.
126. Residential Condominium shall mean a Condominium in the Project consisting
of a Residential Unit and the undivided interest in the Common Areas appurtenant to such
Residential Unit, as set forth in Exhibit A hereto.
127. Residential Limited Common Areas shall mean those Limited Common Areas
designated on the Map as "Residential Limited Common Areas" and reserved for the
exclusive use of all Residential Owners. Residential Limited Common Areas shall also
include all furniture, furnishings, equipment, facilities, and other property (real, personal,
or mixed) and interests therein at any time leased, acquired, owned, or held by the
Association for the exclusive use and benefit of the Residential Owners and all other
roperty acauired in accordance with this Declaration with monies from the Special
Lesidential Fund.

S

128. Residential Owner shall mean the Owner of a Residential Condominium.
129. Residential Trustees shall mean the class of Trustees designated as "Residential
Trustees" in accordance with the Articles of Incorporation and Bylaws of the Association.
130. Residential Unit shall mean a Unit located in the Buildings (other than on the
first sub-level or the first or second floors of the Buildings) and designated as residential on
the Map or in Exhibit A attached hereto.
131. Special Commercial Fund shall mean the Special Commercial Fund created or
to be created and funded in accordance with the provisions of Article XI of this
Declaration.
132. Special Residential Fund shall mean the Special Residential Fund created or
to be created and funded in accordance with the provisions of Article XI of this
Declaration.
133. Total votes of the Association shall mean the total number of votes
appertaining to all Condominiums in the Project, as shown in Exhibit A attached hereto.
134. Unit shall mean an individual air space unit, consisting of enclosed roorns
occupying part of the Buildings and bouftded by the interior surfaces of the walls, floors,
ceilings, windows, and doors along the perimeter boundaries of the air space, as said
boundaries are shown on the Map, together with allfixturesand improvements therein
contained. Paint and other wall, ceiling, or floor coverings on interior surfaces shall be
deemed to be a portion of the Unit Notwithstanding the fact that they may be within the
4
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boundaries of such air space, the following are not part of a Unit insofar as they are
necessary for the support or for the use and enjoyment of another Unit: Bearing walls,
floors, ceilings, and roofs (except the interior surfaces thereof), foundations, ceiling
equipment, tanks, pumps, pipes, vents, ducts, shafts, flues, chutes, conduits, wires, and other
utility installations, except the outlets thereof when located within the Unit. The interior
surfaces of a window or door shall mean the points at which such surfaces are located when
the window or door is closed.

ARTICLE n
SUBMISSION AND DIVISION OF PROJECT
2.01. Submission to Condominium. The Declarant hereby submits the Land, the
Buildings, and all other improvements now or hereafter made in or upon the Land to the
provisions of the Condominium Art- All of said property is and shall be held, conveyed,
hypothecated, encumbered, leased, rented, used, and improved as a fee simple, integrated
use Condominium Project to be known as American Towers, a Condominium Project. All
of said property is and shall be subject to the covenants, conditions, restrictions, uses,
limitations, and obligations set forth herein, each and all of which are declared and agreed
to be for the benefit of said Project and in furtherance of a plan for improvement of said
property and division thereof into condominiums. Each and all of the provisions hereof
shall be deemed to run with the land and shall be a burden and a benefit to the Declarant,
its successors and assigns, and to any person acquiring, renting, leasing, or owning an
interest in the real property and improvements comprising the Project, and to their
respective heirs, personal representatives, successors, and assigns.
2.02. Division into Condominiums, The Project is hereby divided into
Condominiums, each such Condominium consisting of a Unit and an appurtenant
undivided interest in the Common Areas, as set forth in Exhibit A attacned hereto.
ARTICLE PI
BUILDINGS AND IMPROVEMENTS
3.01. Buildings and Improvements. The Buildings and other improvements
constructed or to be constructed in or upon the Land are described on the Map, except as
otherwise permitted under Article XVII hereof with respect to conversion of Convertible
Land. The following information regarding the Buildings is also contained on the Map: (i)
The number of floors and sub-surface levels in the Buildings; (ii) the number of Units on
each floor of the Buildings; and (iii) a description of the principal materials of which the
Buildings are constructed.
3.02. Description of Units. The Map contains the unit number, location, and
dimensions of each Unit in the Project and all other information necessary to identify each
such Unit
3.03. Description of Common Areas. The Map contains a description of the
Common Areas of the Project. The MajJ also contains a description of the Limited
Common Areas (including Residential Limited Common Areas and Commercial Limited
Common Areas) and a description of the particular Unit or Units to which use thereof is
reserved.
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ARTICLE IV
NATURE AND INCIDENTS OF CONDOMINIUM OWNERSHIP
4.01. Interior of Units. Each Owner shall have the exclusiverightto paint, repaint,
tile, wax, paper, carpet, or otherwise decorate the interior surfaces of the walls, ceilings,
floors, and doors forming the boundaries of his Unit and the surfaces of all walls, ceilings,
floors, and doors within such boundaries. Each Owner shall also have therightto construa
partition walls,fixtures,and improvements within the boundaries of this Unit, provided,
however, that such partition walls,fixtures,and improvements (i) shall comply with all
applicable laws, ordinances, and building codes, (ii) shall not interfere with facilities
necessary for the support, use, or enjoyment of any other part of the Project, (iii) shall not
impair the structural soundness or integrity of the buildings, and (iv) shall not encroach
upon the Common Areas or any part thereof (unless the Association shall consent in
writing to each such encroachment).
4.02. Maintenance of Units. Each Owner shall keep the interior of his Unit,
including without limitation, interior walls, windows, ceilings, floors, andfixturesand
appurtenances thereto, in a clean and sanitary condition and in good repair. In the event
that any such Unit shall develop an unsanitary or unclean condition or tall into a state of
disrepair, and in the event that the Owner of such Unit shall fail to correct such condition
or state of disrepair withinfifteen(15) days after written notice thereof from the
Association, the Association shall have theright,at the expense of the Owner and without
liability to the Owner for trespass or otherwise, to enter said Unit and correct or eliminate
said unsanitary or unclean condition or state of disrepair; provided, however, that the
Association shall in no event have any obligation to correa or eliminate any such condition
or state of disrepair.
4.03. Right to Combine Units. With the written consent of the Association, which
consent shall not be unreasonably withheld, two or more Units may be utilized by the
Owner or Owners thereof as if they were one Unit. To the extent permitted in the written
consent of the Association, any walls, floors, ceilings, or other structural separations
between any two such Units, or any space which would be occupied by such structural
separations but for the utilization of the two Units as one Unit, may, for as long as the two
Units are utilized as one Unit, be utilized by the Owner or Owners of the adjoining Units
as Limited Common Areas, except to the extent that any such structural separations are
necessary or appropriate, or contain facilities necessary or appropriate, for the support, use,
or enjoyment ot otner parts of the Project At any time, upon the written request of the
Owner of one of such adjoining Units, any opening between the two Units wnich, but for
joint utilization of the two Units, would have been occupied by structural separation, shall
be closed, at the equal expense of the Owner or Owners of each of the two Units and the
structural separations between the two Units shall thereupon become Common Areas.
4.04. Title. Title to a Condominium within the Project may be held or owned by any
person or entity, or any combination thereof, and in any manner in which title to any other
real property may be held or owned in the State of Utah, including without limitation joint
tenancy or tenancy in common.
4.05. Ownership of Common Areas. The undivided interest in the Common Areas
appurtenant to each Unit in the Project shall be as set forth in Exhibit A attached hereto.
Except as otherwise provided in Article XVI hereof pertaining to conversion of Convertible
Spaces and except as otherwise provided in Article XVII hereof pertaining to conversion of
6
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Convertible Land, the percentages appurtenant to each Unit as shown in said Exhibit A
shall have a permanent character and shall not be altered without the unanimous written
consent of all Owners set forth in an amendment to this Declaration duly recorded. Except
as otherwise provided in this Declaration, any Owner shall be entitled to nonexclusive use
of the Common Areas (other than Limited Common Areas) in any manner that does not
hinder or encroach upon the rights of other Owners and is not contrary to any applicable
rules or regulations promulgated by the Association. Except as otherwise provided in this
Declaration, any Owner shall have the exclusive right to use and enjoy any Limited
Common Areas that may be designated for exclusive use by such Owner.
4.06. Inseparability. Title to no part of a Condominium in the Project may be
separated from any other part thereof, and each Unit and the undivided interest in the
Common Areas appurtenant to each Unit shall always be conveyed, devised, encumbered,
and otherwise affected only as a complete Condominium. Every devise, encumbrance,
conveyance, or other disposition of a Condominium, or any part thereof, shall be
constructed to be a devise, encumbrance, conveyance, or other disposition, respectively, of
the entire Condominium, together with all appurtenant rights created by law or by this
Declaration, including without limitation appurtenant membership in the Association.
4.07. No Partition. The Common Areas shall be owned in common by all of the
Owners, and no Owner may bring any action for partition thereof.
4.08. Separate Mortgages bv Owners. Each Owner shall have therightseparately to
Mortgage or otherwise encumber his Condominium. No Owner shall attempt to or shall
have therightto Mortgage or otherwise encumber the Common Areas or any part thereof,
except the undivided interest therein appurtenant to his Condominium. Any Mortgage or
other
encumbrance of any Condominium within the Project shall be subordinate to all of the
provisions of this Declaration and, in the event offoreclosureof such Mortgage, the
provisions of this Declaration shall be binding upon any Owner whose title is derived
through foreclosure by private power of sale, judicial foreclosure, or otherwise.
4.09. Separate Taxation. Each Condominium within the Project, including each
Unit and appurtenant undivided interest in the Common Areas, shall be deemed to be a
parcel and snail be assessed separately for all taxes, assessments, and other charges of the
State of Utah or of any political subdivision or of any special improvement district or of any
other taxing or assessing authority. For purposes of such assessment, the valuation of the
Common Areas shall be apportioned among the Units in proportion to the undivided
interests in the Common Areas appurtenant to such Units. All such taxes, assessments, and
other charges on each respective Condominium shall be separately levied against the
Owner thereof. No forfeiture or sale of any Condominium for delinquent taxes,
assessments, or other governmental charges shall divest or in anyway affect the title to any
other Condominium.
4.10. Mechanics Liens. No labor performed or material furnished for use in
connection with any Unit with the consent or at the request of an Owner or his agent or
contractor shall create anyrightto file a statement of mechanic's lien against the Unit of
any other Owner not expressly consenting to or requesting such labor or material or against
any interest in the Common Areas, except the undivided interest in the Common Areas
appurtenant to the Unit of the Owner for whom such labor or materials, respectively, shall
have been performed or furnished.
4.11. Description of Condominium. Every contract for the sale of a Condominium
and every other instrument affecting title to a Condominium in the Project may describe a
7
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Unit by its identifying number or symbol as indicated in this Declaration or as shown on the
Map. Such description will be construed to describe the Unit, together with its appurtenant
unoivided interest in the Common Areas, and to incorporate all of therightsincident to
ownership of a Condominium in the Project and all of the limitations on such ownership.

ARTICLE V
RESIDENTIAL CONDOMINIUMS
5.01. Use of Residential Units. Each Residential Unit in the Project shall be used
exclusively as a private, single family residence and shall be restricted to such use. No
Residential Unit shall be used for any business, industrial, or commercial purpose;
provided, however, that (i) the Declarant, its successors or assigns, may use any Residential
unit or Units for sales models, sales offices, or property management offices, and (ii)
Residential Owners may rent or lease their Residential Units m accordance with the
provisions of this Declaration.
5.02. Children Restricted. No children under eighteen (18) years old shall reside or
be permitted to reside in any Residential Unit in the Project; provided, however, that (i)
children under eighteen (18) years old will be permitted to visit for stays not to exceed
thirty (30) days in any sixty (60) day period, and (ii) a child born to a resident of a
Residential Unit will be permitted to reside in such Residential Unit until the child is one
(1) year old.
5.03. Leasing Restricted. No Residential Owner shall lease his Residential Unit for
transient or hotel purposes, nor shall any Residential Owner lease less than his entire
Residential Unit If a Residential Owner leases bis Residential Unit, then: (i) the
Residential Owner shall promptly notify the Association thereof in writing, (ii) the
residential Owner shall provide to the Association the name of the tenant under such lease
and the address of the Residential Owner, and (iii) the lease shall include or be deemed to
include a covenant on the part of the tenant substantially as follows: Tenant agrees with
the Landlord and with and for the benefit of the Association that during the term of this
lease, tenant and his family and guests from time to time will use and occupy the premises
and all parts of the Project in strict compliance with the Condominium Act, the
Declaration, the Bylaws of the Association, and all rules and regulations from time to time
adopted by the Association as fully as if tenant were a Residential Owner." As used in this
section, the term lease shall include a lease, rental arrangement, license, or other
arrangement for third party use of a Residential Unit
5.04. Residential Limited Common Areas. Each Residential Owner shall have the
nonexclusiverightto use the Residential limited Common Areas in common with other
Residential Owners and in accordance with rules and regulations from time to time
adopted by the Association. The Association may adopt reasonable rules and regulations
'overning all aspects of use of the Residential Limited Common Areas, including without
imitation hours of use, guest privileges, use by children, reservations, etc; provided,
however, that all such rules and regulations relating to the use of the Residential Limited
Common Areas or access thereto must be approved by a majority of the Residential
Trustees as provided in Section 10.05 hereof. Commercial Owners, as such, shall not have
therightto use Residential limited Common Areas.

f

5.05. Rules and Regulations. Each Residential Owner shall comply strictly with ail
rules and regulations adopted by the Association for the governance of the Units, the
Common Areas, the Limited Common Areas, the Project, and all parts thereof, as such
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rules and regulations may from time to time be modified, amended, and construed by the
Association; provided, however, that no such rules or regulations relating to the use of the
Residential Units or the Residential Limited Common Areas or to access thereto shall be
valid unless properly approved by a majority of the Residential Trustees as provided in
Section 10.05 hereof.
ARTICLE VI
COMMERCIAL CONDOMINIUMS
6.01. Use of Commercial Units. All Commercial Units in the Project shall be used
exclusively for business offices, banking andfinancialfacilities, data processing facilities
and offices, travel agencies, brokerage offices, property management offices, sales offices,
professional offices, restaurants or food service facilities, retail shops or stores, medical or
dental offices, theaters, recreation facilities, entertainment facilities, or similar commercial
or retail purposes. No Commercial Unit within the Project shall be used for industrial or
manufacturing facilities. Notwithstanding any other provision hereof, the Declarant, its
successors or assigns, may until December 31,1987, use any Commercial Unit or Units as
model units, or for purposes incidental thereto, relative to the sale or leasing of the Project
or relative to the sale or leasing of any other real estate project or facility ot any type or
nature whatsoever.
6.02. Leasing Restricted. A Commercial Owner may from time to time lease all or
any part or parts of his Commercial Unit; provided, however, that (i) the Commercial
Owner shall promptly notify the Association of each such lease in writing, (ii) the
Commercial Owner shall provide to the Association the name of the tenant under each
such lease and the address of the Commercial Owner, and (iii) each such lease shall
include or be deemed to include a covenant on the part of the tenant substantially as
follows: Tenant agrees with the landlord and with and for the benefit of the Association
that during the term of this lease, tenant will use and occupy the premises and all parts of
the Project in strict compliance with the Condominium Act, the Declaration, the Bylaws of
the Association, and all rules and regulations from time to time adopted by the Association
as fully as if tenant were a Commercial Owner." As used in this section, the term lease
shall include a lease, rental arrangement, license, or other arrangement for third party use
of a Commercial Unit or any part or parts thereof.
6.03. Commercial Limited Common Areas. Each Commercial Owner shall have the
nonexclusiverightto use the Commercial Limited Common Areas in common with other
Commercial Owners and in accordance with rules and regulations from time to time
adopted by the Association. The Association may adopt reasonable rules and regulations
governing all aspects of the Commercial Limited Common Areas, including without
limitation hours of use, etc.; provided, however, that all such rules and regulations relating
to use of the Commercial Limited Common Areas or access thereto must be approved by a
majority of the Commercial Trustees as provided in Section 10.05 hereof. Residential
Owners, as such, shall have norightto use the Commercial Limited Common Areas.
6.04. Rules and Regulations. Each Commercial Owner shall comply strictly with all
rules and regulations adopted by the Association for the governance of the Units, the
Common Areas, the Limited Common Areas, the Project, and all parts thereof, as such
rules and regulations may from time to time be modified, amended, and construed by the
Association; provided, however, that no such rules or regulations relating to the use of the
Commercial Units or the Commercial Limited Common Areas or to access thereto shall be
9
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valid unless properly approved by a majority of the Commercial Trustees as provided in
Section 10.05 hereof.

ARTICLE VP
GENERAL RESTRICTIONS
7.01. No noxious or Offensive Activity. No noxious or offensive activity shall be
carried on in or upon any part of the Project, nor shall anything be done or placed in or
upon any part of the Projea which is or may become a nuisance or which may cause
unreasonable disturbance or annoyance to Owners generally. No activities shall be
conducted, no improvements constructed, in or upon any part of the Projea which are or
may become unsafe or hazardous to any person or property.
7.02. Restriaiqn on Signs. No signs, flags, or advertising devices of any nature,
including without limitation commercial, political, informational, or directional signs or
devices, shall be ereaed or maintained on any part of the Project, without the prior
inspection and written approval of the Association (except as may be necessary temporarily
to caution or warn of danger). If the Association consents to the erection of any such signs
or devices, the same shall be removed promptly at the request of the Association.
Notwithstanding any other provision hereof, the Declarant shall have therightto install
advertising and directional signs in the Projea during the sales period.
7.03. No Pets or Animals. No pets or animals of any kind or nature whatsoever
shall be permitted in any Unit, in the Common Areas, or in any other part of the Project.
7.04. Restriaion on Window Coverings. All window coverings visible from the
outside of a Unit must be of a white or neutral color and must be approved in writing by
the Association. No treatment of exterior windows (including tinting, mirror finish, etc.)
shall be permitted without the written approval of the Association.
7.05. No Alterations. Except as otherwise permitted under Article XVII hereof with
respea to conversion of Convertible Land, no Owner shall, without the prior written
consent of the Association in each specific instance, make or cause to be made any
alterations, addition, or improvement in or to the Common Areas or any part thereof, or do
any aa that would impair the structural soundness or integrity of the Buildings or
jeopardize the safety of persons or property or impair any easement or hereditament
appurtenant to the Projea.
7.06. No Obstruaions. No Owner shall obstrua the Common Areas or any part
thereof. No Owner shall store or cause to be stored in the Common Areas any property
whatsoever, unless the Association shall consent thereto in writing.
7.07. No Overloading. No Owner shall bring anything into his Unit or permit
anything to be done in his Unit that will cause damage to the Buildings. No Owner shall
overload the floor of his Unit. No Owner shall permit the use or operation in his Unit of
any equipment, machinery, or other apparatus that will in any manner injure, vibrate, or
shake the Buildings or any portions thereof.
7.08. No Damage or Dangerous Aaivities. Except with the prior written consent of
the Association, nothing shall be done or kept in any Unit, in the Common Areas, or in any
other part of the Projea that would result in cancellation of the insurance on the Projea or
any pan thereof, nor shall anything be done or kept in any Residential Unit that would
10
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increase the rate of insurance on the Project or any pan thereof over that which the
Association, but for such specific activity, would pay. Nothing shall be done or kept in any
Unit or in the Common Areas or any pan thereof which would be in violation of any
statute, rule, ordinance, regulation, permit, or other validity imposed, applicable
requirement of any governmental authority. No damage to or waste of the Common Areas
or any pan thereof shall be committed by any Owner or guest of any Owner, and each
Owner shall indemnify and hold harmless the Association and the other Owners from and
against all losses resulting from any such damage or waste caused by such Owner or by the
guest, tenants, licensees, or invites of such Owner.
7.09. REA Agreement. Each Owner shall comply strictly with all lawful covenants,
conditions, and restriaions contained in the REA Agreement referred to in Paragraph A of
the Recitals above and all lawful rules and regulations adopted pursuant thereto.
7.10. Construction Period Exception. During the course of actual construction of
any permitted structures or improvement within the Project, the provisions, covenants,
conditions, and restrictions contained in this Declaration shall be deemed waived to the
extent necessary or convenient to permit such construction; provided, however, that during
the course of such construction, nothing shall be done which will result in a violation of any
of said provisions, covenants, conditions, or restrictions upon completion of the
construction.

ARTICLE v m
EASEMENTS
8.01. Easements for Encroachments. If any part of the Common Areas encroaches
or shall hereafter encroach upon any Unit, an easement for such encroachment and for the
maintenance of the same shall and does exist. If any part of a Unit encroaches or shall
hereafter encroach upon the Common Areas, or upon an adjoining Unit, an easement for
such encroachment and for the maintenance of the same shall and does exist Such
encroachments shall not be considered to be encumbrances either on the Common Areas
or the Units, as the case may be. Encroachments referred to herein shall include without
limitation encroachments caused by error in the original construction of the Buildings or
any improvements constructed or to be constructed within the Project as shown on the
Map, by error in the Map, be settling,rising,or shifting of the earth, or by changes in
positions caused by repair or reconstruction of the Project, or any part thereof, m
accordance with the provisions of this Declaration.
8.02. Easements for Maintenance. Cleaning, and Repair. Some of the Common
Areas are or may be located within the Units or may be conveniently accessible only
through the Units. The Association shall have the irrevocablerightto have access to each
Unit and to all Common Areas from time to time during such reasonable hours as may be
necessary for the maintenance, cleaning, repair, or replacement of any Common Areas or
for making emergency repairs at any time tnerein necessary to prevent damage to the
Common Areas or to any Unit. In addition, agents of the Association may enter any Unit
when necessary in connection with any cleaning, maintenance, repair, replacement,
landscaping, construction, or reconstruction for which the Association is responsible. Such
entry shall be made with as little inconvenience to the Owners as practicable, and any
damage caused thereby shall be repaired by the Association with funds from the Common
Expense Fund.
11

8.03. Right to Ingress. Egress, and Support. Each Owner shall have the right to
ingress and egress over, upon, and across the Common Areas as necessary for access to
such Owner's Unit and to any Limited Common Areas appurtenant to such Unit and shall
have therightto horizontal, vertical, and lateral support of such Unit, and all of such rights
shall be appurtenant to and pass with title to each Condominium.
8.04. Association's Rights to Use Common Areas. The Association shall have an
easement to make such use of the Common Areas as may be necessary or convenient to
perform the duties and functions that it is obligated or permitted to perform pursuant to
this Declaration, including without limitation therightto construct and maintain in the
Common Areas (other than Limited Common Areas)facilitiesfor use by Owners generally
or by the Association and its agents exclusively.
8.05. Easement for Completion of Project. The Declarant shall have a transferable
easement over and on the Common Areas for the purpose of completing construction of
the Project and making improvements therein as snown on the Map, and for the purpose of
constructing and completing any and all improvements in connection with the conversion of
the Convertible Land or any portion thereof, and for the purpose of doing all things
reasonably necessary or appropriate in connection therewith. To the extent that damage is
inflicted on any part of the Project by any person utilizing said easement, the Declarant and
the person causing the damage shall be liable to the Association for the prompt repair of
such damage.
8.06. Easement Deemed Created. All conveyances of Condominiums within the
Project hereafter made, whether by the Declarant or otherwise, shall be construed to grant
and reserve such reciprocal easements as are provided herein, even though no specific
reference to such easements appears in any such conveyance.
ARTICLE JX
THE ASSOCIATION
9.01. Membership. Each Owner shall be entitled and required to be a member of
the Association. Membership shall begin immediately and automatically upon becoming
an Owner and shall terminate immediately and automatically upon ceasing to be an
Owner. If title to a Condominium is held by more than one person, the membership
appurtenant to such Condominium shall be shared by all such persons in the same
roportionate interests and in the same type of tenancy as title to the Condominium is
eld. An Owner shall be entitled to one membership for each Condominium owned by
him. Each membership shall be appurtenant to the Condominium to which it relates and
shall be transferred automatically by conveyance of that Condominium. Ownership of a
Condominium in the Project may not be separated from the membership in the Association
appurtenant thereto, and any devise, encumbrance, conveyance, or other disposition of a
Condominium shall be construed to be a devise, encumbrance, conveyance, or other
disposition, respectively, of the Owner's appurtenant membership in the Association. No
person or entity other than an Owner may be a member of the Association, and
membership in the Association may not be transferred except in connection with the
transfer of a Condominium.

E

9.02. Board of Trustees. Until such time as the responsibility for electing Trustees k
turned over to the Owners in accordance with Utah law, the Declarant shall have the
exclusiverightto appoint, remove, and replace all Trustees of the Association.
12
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9.03. Votes. The number of votes appurtenant to each respective Condominium
and membership shall be as set forth in Exhibit A attached hereto. Except as otherwise
provided in Article XVI hereof pertaining to conversion of Convertible Spaces and except
as otherwise provided in Article XVD hereof pertaining to conversion of Convertible Laiid,
the number of votes appurtenant to each Condominium as set forth in said Exhibit A shall
have a permanent character and shall not be altered without the unanimous written
consent of all Owners set forth in an amendment to this Declaration duly recorded.
9.04. Amplification, The provisions of this Article DC may be amplified by the
Articles of Incorporation and Bylaws of the Association; provided, however, that no such
amplification shall substantially alter or amend any of therightsor obligations of the
Owners set forth in this Declaration. The initial Bylaws of the Association shall be in the
form of Exhibit B attached hereto.
ARTICLE X
CERTAIN RIGHTS AND OBLIGATIONS OF TOE ASSOCIATION
10.01. Common Areas. The Association, subject to the rights and duties of the
Owners as set forth in this Declaration, shall be responsible for the exclusive management
and control of the Common Areas and all improvements thereon (including without
limitation Common Facilities, Residential Limited Common Areas, and Commercial
Limited Common Areas), and shall keep the same in a good, clean, attractive, safe, and
sanitary condition, order, and repair; provided, however, that each Owner shall keep the
Limited Common Areas (other than automobile parking stalls, Residential Limited
Common Areas, or Commercial Limited Common Areas), if any, designated for use in
connection with his Unit, in a good, clean, safe, sanitary, and attractive condition. The
Association shall be responsible for the maintenance and repair of the exterior of the
Building and the grounds, including without limitation painting thereof, repair and
replacement of exterior trim and roofs, and maintenance of landscape, walkways, rooftop
facilities, driveways, and parking areas. The Association shall also be responsible for
maintenance, repair, and replacement of Common Areas within the Building, including
without limitation hallways, elevators, utility lines, Common Facilities, swimming pools,
recreation facilities, Common Facilities and all improvements and other items located
within or used in connection with the Common Areas. The specification of the
Association's duties with respect to particular Common Areas shall not be construed to
limit its duties with respect to other Common Areas, as set forth in thefirstsentence of this
section. All goods and services procured by the Association in performing its
responsibilities under this section shall be paid for as follows: (1 j All items relating to the
residential Limited Common Areas shall be paid for with funds from the Special
Residential Fund; (ii) all items relating to the Commercial Limited Common Areas shall
be paid for with funds from the Special Commercial Fund; and (iii) all other items shall be
paid for with funds from the Common Expense Fund.
10.02. Manager. The Project shall at all times be managed by a professional
Manager under the general direction of the Association. The Association may by written
contract delegate in whole or in part to a professional Manager such of the Association's
duties, responsibilities, functions, and powers hereunder as are properly delegate. The
services of any Manager retained by the*Association shall be paid for with funds from the
Common Expense Fund.
10.03. Miscellaneous Goods and Services. The Association may obtain and pay for
the services of such personnel as the Association shall determine to be necessary or
13
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desirable for the proper operation of the Project, whether such personnel are furnished or
employed directly by the Association or by any person with whom it contracts. The
Association may obtain and pay for legal and accounting services necessary or desirable in
connection with the operation of the Project or the enforcement of this Declaration. In
addition to the foregoing, the Association may acquire and pay for out of the Common
Expense Fund water, sewer, garbage collection, electrical, gas, and other necessary or
desirable utility services for the Common Areas (and for the Units to the extent not
separately metered or billed), insurance, bonds, and other goods and services common to
the Units; provided, however, that any such item which is separately metered or billed and
which relates exclusively to the Residential limited Common Areas or the Commercial
Limited Common Areas shall be paid for, respectively, out of the Special Residential Fund
or the Special Commercial Fund.
10.04. Real and Personal Property. The Association may acquire and hold real,
personal, and mixed property of all types or interests therein for the use or benefit of all of
the Owners and may dispose of such property by sale or otherwise. All such property shall
be paid for out of the Common Expense Fund and all oroceeds from the disposition
thereof shall be part of the Common Expense Fund. The Association may also acquire and
hold real, personal, and mixed property of all types or interests therein for the use or
benefit of all Residential Owners or all Commercial Owners. All such property for the
Residential Owners shall be paid for out of the Special Residential Fund, and all proceeds
from the disposition thereof shall be part of the Special Residential Fund. All such
property for the Commercial Owners shall be paid for out of the Special Commercial Fund,
and all proceeds from the disposition thereof shall be part of the Special Commercial
Fund.
10.05. Rules and Regulations. The Association may make reasonable rules and
regulations governing the use of the Units, the Common Areas, the Limited Common
Areas, and all parts of the Project; provided, however, that all such rules and regulations
shall be consistent with the rights and duties established in this Declaration. At all times
after the Declarant turns over to the Owners responsibility for electing the trustees of the
Association; All rules and regulations of the Association relating to the use of Residential
Units or Residential Limited Common Areas or access to either must be properly
approved by a majority of the Residential Trustees; and all rules and regulations of the
Association relating to the use of Commercial Units or Commercial Limited Common
Areas or access to either must be properly approved by a majority of the Commercial
Trustees. The Association may take judicial action against any Owner to enforce
compliance with such rules and regulations or other obligations of such Owner arising
hereunder or to obtain damages for noncompliance therewith, as permitted by law. In the
event of any such judicial action, the Association shall be entitled to recover its costs
(including reasonable attorneys' fees) from the offending Owner.
10.06. Granting Easements. The Association may, without the vote or consent of
the Owners or of any other person, grant or create, on such terms as it deems advisable,
utility and similar easements andright-of-wayover, under, across, and through the
Common Areas (other than the Convertible Land, which shall at all times prior to
December 31,2987, require also the consent of the Declarant).
10.07. Statutory Duties and Powers. All duties, responsibilities,rightsand powers
imposed upon or granted to the "management committee" or to the "manager" unaer the
Condominium Act shall be duties, responsibilities,rights,and powers of the Association
hereunder.
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10.08. Implied Rights. The Association may exercise any right, power, or privilege
given to it expressly by this Declaration or by law, and every other right or privilege
reasonably implied from the existence of any right or privilege given to it herein or
reasonably necessary to effectuate any such right or privilege.
10.09. Parcel Representative. The Association shall serve as the Tarcel
Representative" for the Project, as defined in and pursuant to the provisions of the RE A
Agreement referred to in Paragraph A of the Recitals above. As such Parcel
Representative for the Project, the Association shall exercise all rights granted to, and shall
perform all obligations imposed upon, the Parcel Representative under the REA
Agreement.
ARTICLE XI
ASSESSMENTS
11.01. Agreement to Pav Assessments. The Declarant, for each Condominium
owned by it within the Project, and for and as the owner of the Project and every part
thereof, hereby covenants and each Owner of any Condominium by the acceptance of
instruments of conveyance and transfer therefor, whether or not it be so expressed in said
instruments, shall be deemed to covenant and agree with each other and with the
Association to pay to the Association all assessments made by the Association for the
purposes provided in this Declaration. Such assessments shall be fixed, established, and
collected from time to time as provided in this Article XI.
11.02. Annual Assessments. Annual Assessments shall be computed and assessed
against all completed Condominiums in the Project as follows:
(a) Common Expense. Annual Assessments shall be based upon advance
estimates of the Association's cash requirements to provide for payment of all estimated
expenses arising out of or connected with maintenance and operation of the Common
Areas (including without limitation the Residential Limited Common Areas and the
Commercial Limited Common Areas) and/or furnishing utility services and other items
common to the Units or common to the Residential Units or common to the Commercial
Units. Such estimated expenses may include, among other things, the following: Expenses
of management; real property taxes and special assessments (unless and until the
Condominiums are separately assessed); premiums for all insurance that the Association is
required or permitted to maintain hereunder, repairs and maintenance; wages for
Association employees, including fees for a Manager (if any); utility charges, including
charges for utility services to the Units to the extent not separately metered or billed; legal
and accounting fees; any deficits remaining from a previous period; creation of reasonable
contingency reserve, surplus, and/or sinking funds; and any other expenses and liabilities
which may be incurred by the Association for the benefit of the Owners, or the Residential
Owners, or the Commercial Owners under or by reason of this Declaration. All expenses
of the Association shall be segregated and accounted for as follows: (i) Expenses relating
to the Common Areas (excluding only the Residential and Commercial Limited Common
Areas) or to all Units or to the Project as a whole shall constitute the Common Expense;
(ii) expenses relating exclusively to the Residential Units or to the Residential Limited
Common Areas shall constitute the Special Residential Expense; and (iii) expenses relating
exclusively to the Commercial Units or tb the Commercial Limited Common Areas shall
constitute the Special Commercial Expense. With respect to Annual Assessments for
periods after the Declarant turns over to the Owners responsibility for electing Trustees, all
items of the Common Expense must be approved by a majority of the Trustees, all items of
the Special Residential Expense must be approved by a majority of the Residential
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Trustees, and all items of the Commercial Expense must be approved by the Commercial
Trustees.
(b) Apportionment Expenses of the Association shall be apportioned among
and assessed to the Owners as follows: (i) Expenses attributable to the Common Expense
shall be apportioned among and assessed to all Owners in proportion to their respective
undivided interests in the Common Areas, and all funds received from each such
assessment shall be pan of the Common Expense Fund; (ii) expenses attributable to the
Special Residential Expense shall be apportioned among and assessed to all Residential
Owners in proportion to the undivided interests in the Common Areas appurtenant to their
respective Residential Units, and all funds received from each such assessment shall be
pan of the Special Residential Fund; and (iii) expenses attributable to the Special
Commercial Expense shall be apportioned among and assessed to all Commercial Owners
in proportion to the undivided interests in the Common Areas appurtenant to their
respective Commercial Units, and all funds received from each such assessment shall be
part of the Special Commercial Fund.
(c) Annual Budget Annual Assessments shall be determined on the basis of a
fiscal year beginning May 1 and ending April 30 next following; provided, however, that the
first fiscal year shallbegin on the date this Declaration is recorded in the office of the
County Recorder of Salt Lake County, State of Utah. On or before April 1,1983, and on
or before March 15 of each year thereafter, the Association shall prepare and furnish to
each Owner, or cause to be prepared and furnished to each Owner, an operating budget for
the upcomingfiscalyear. The budget shall itemize the estimated expenses of Common
Expense, Special Residential Expense, and Special Commercial Expense for such fiscal
year, anticipated receipts (if any), and any deficits or surplusesfromthe prior operating
period. The budget shall serve as the supporting document for the Annual Assessment for
the upcomingfiscalyear and as the major guideline under which the Project shall be
operated during such annual period. Such budgets shall be unnecessary for Annual
Assessments relative to, or for operation of the Project during, any operating period ending
before May 1,1983.
(d) Notice and Payment. Annual Assessments shall be levied on the basis of a
fiscal year beginning May 1 and ending April 30 next following; provided that thefirstfiscal
year shall begin on the date this Declaration is duly recorded as herein contemplated.
Except with respect to thefirstfiscalyear, the Association shall notify each Owner as to the
amount of the Annual Assessment against his Condominium on or before April 15 each
year for thefiscalyear beginning on May 1 next following. Each annual Assessment shall
be payable in twelve equal monthly installments, one such installment due on thefirstday
of each calendar month during thefiscalyear to which the assessment relates; provided,
however, that the Annual Assessment for thefirstfiscalyear shall be based upon such
portion of thefirstfiscal year and shall be payable in such installments and at such times as
the Association, may determine. All unpaid installments of any Annual Assessments shall
bear interest at the rate of one and one-half percent (1-1/2%) per month from the date
such installment becomes due until paid. The failure of the Association timely to give
notice of any Annual Assessment as provided herein shall not be deemed a waiver or
modification in any aspect of the provisions of this Declaration, or a release of any Owner
from the obligation to pay such assessment or any other assessment; but the date on which
the payment shall become due in such case shall be deferred to a date fifteen (15) days
after notice of such assessment shall havfe been given to the Owner in the manner provided
in this Declaration.
(e) Inadequate Funds. In the event that the Common Expense Fund or the
Special Residential Fund or the Special Commercial Fund shall prove inadequate at anv
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time for whatever reason, includin^nonpgyment of any Owner!s assessment, the
Association may levy addition^assessmentc in accordance with the procedure set forth in
Section 11.03 hereot;j)rovided^Bnwever. that the vote therein specified shall be
"tmeccssaiy.
11.03. Special Assessments. In addition to the Annual Assessments authorized by
this Article, the Association may, at any time and from time to time, levy Special
Assessments, payable over such periods as the Association may determine, for the purpose
of defraying, in whole or in part, the cost of any construction or reconstruction, unexpected
repair or replacement of the Project or any pan thereof, or for any other expenses incurred
or to be incurred as provided in this Declaration (including without limitation Common
Expenses, Special Residential Expenses, and Special Commercial Expenses); provided,
however, that except as othenyise provided in this Declaration' (i) Special Assessments
attributable to the Common Expense must be "approved oy Owners holding at least sixty
percent (60%) of the total votes of the Association; (ii) Special Assessments attributable to
the Special Residential Expense must be approved by Residential Owners holding at least
sixty percent (60%) of that portion of the total votes of the Association held by Residential
Owners; and (iii) Special Assessments attributable to the Special Commercial'Expense
must be approved by Commercial Owners holding at least sixty percent (60%) of that
portion of the total votes of the Association held by Commercial Owners. This Section
shall not be construed as an independent source of authority for the Association to incur
expenses, but shall be construed to prescribe the manner of assessing for expenses
authorized by other sections or articles hereof. Any amounts assessed pursuant hereto
shall be apportioned among and assessed to the Owners in the proportions specified in
Section 11.02(b) hereof. Notice in writing of the amount of each such Special Assessment
and the time for payment thereof shall be given promptly to the Owners; and no payment
shall be due less than fifteen (15) days after such notice shall have been given. Ail unpaid
portions of any Special Assessment shall bear interest at the rate of one and one-half
percent (1-1/2%) per monthfromthe date such portions become due until paid.
11.04. Lien for Assessments. All sums assessed to Owners of any Condominium in
the Project pursuant to the provisions of this Declaration, together with interest thereon as
provided herein, shall be secured by a lien on such Condominium in favor of the
Association. To evidence a hen for sums assessed pursuant to this Declaration, the
Association may prepare a written notice of lien setting forth the amount of the assessment,
the date due, the amount remaining unpaid, the name of the Owner of the Condominium,
and a description of the CondomimunL Such a notice shall be signed and acknowledged by
a duly authorized officer of the Association and may be recordecfin the Office of the
County Recorder of Salt Lake County, State of Utah. No notice of lien shall be recorded
until there is a delinquency in payment of the assessment Such lien may be enforced by
sale or foreclosure by the Association conducted in accordance generally with the
provisions of Utah law applicable to the exercise of powers of sale or foreclosure under
deeds of trust or mortgages or in any manner permitted by Utah law. In any such sale or
foreclosure, the Owner shall be required to pay the costs and expenses of such proceeding
(including reasonable attorneys' fees) and such costs and expenses shall be secured by the
lien herein provided. The Owner shall also be required to pay to the Association any
assessments against the Condominium which shall become due during the period of
foreclosure or sale, and all such assessments shall be secured by the lien herein provided.
The Association shall have therightand power to bid in at any foreclosure or other sale,
and to hold, lease, mortgage, or convey the subject Condominium. In the event of
foreclosure, the Owner shall be required to pay a reasonable rental for the Unit during
foreclosure, and the Association shall be entitled to the appointment of a receiver to
collect the rental without regard to the value of security.
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11.05. Personal Obligation of Owner. The amount of any Annual or Special
Assessment against any Condominium shall be the personal obligation of the Owner of
such Condominium to the Association. Suit to recover a money judgement for such
personal obligation shall be maintainable by the Association without foreclosing or waiving
the lien securing the same. No Owner may avoid or diminish any such personal obligation
by waiver of the use or enjoyment of any of the Common Areas or by abandonment of his
Condominium or by waiving any services or amenities provided for in this Declaration. In
the event of any suit to recover a money judgment for unpaid assessment hereunder, the
involved Owner shall pay the costs and expenses
incurred by the Association in connection
therewith, including reasonable attorneys1 fees.
11.06. Statement of Account. Upon payment of a reasonable fee not to exceed
$10.00 and upon written reauest of any Owner, Mortgagee, prospective Mortgagee, or
prospective purchaser of a Condominium, the Association snail issue a written statement
setting forth the following: Hie amount of the unpaid assessments, if any, with respect to
such Condominium; the amount of the current Annual Assessment and the date or dates
upon which installments thereof become due; the amount of any current Special
Assessment and the date or dates upon which the same or portions thereof become due;
and any credit for advanced payments or prepaid items, including without limitation the
Owner's share of prepaid insurance premiums. Such statement shall be conclusive upon
the Association in favor of persons who rely thereon in good faith.
11.07. Personal Liability of Purchaser. Subject to the provisions of Section 11.06
hereof, a purchaser of a Condominium shall be jointly and severally liable with the seller
thereof for all unpaid assessments against such Condominium up to the time of the grant or
conveyance; provided, however, that the provisions of this section shall not prejudice the
purchaser's right to recover from the seller the amount paid by the purchaser for such
assessments.
11.08. Commencement Date. As to each Condominium in the Project, assessments
under this Declaration shall commence on the last to occur of the following dates: (i) The
date on which this Declaration is recorded in the office of the County Recorder of Salt
Lake County, State of Utah, or (ii) thirty (30) days after the date on which Salt Lake City
Corporation issues with respect to the appurtenant Unit an occupancy permit or similar
authorization indicating that the Unit is complete and approved for occupancy. The
Declarant shall notify the Association in writing within fifteen (15) days after issuance by
Salt Lake City Corporation of each such occupancy permit or similar authorization
pertaining to a Umt in the Project. After commencement of such assessments as herein
provided, the Declarant shall be liable for the amount of all assessments hereunder against
completed Condominiums owned by it.
11.09. Amendment of Articles. This Article XI shall not be amended unless the
Owners of all Condominiums in the Project unanimously consent and agree to such
amendment in a duly recorded instrument
ARTICLE XII
INSURANCE
12.01. Types of Insurance. The Association shall obtain and keep in full force and
effect at all times the following types of insurance coverage, provided by companies
licensed to do business in the State of Utah:
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(a) Fire and Casualty Insurance. The Association shall obtain a poliw or policies
of insurance on the Project in such amounts as shall provide for replacement of the Project
in the event of damage or destructionfromthe casualty against which such insurance is
obtained. Such insurance shall be in accordance with coverage customarily maintained by
other condominium projects similar in location, construction, design and use, and shall
include fire and extended coverage, vandalism and malicious mischiei, and such other risks
and hazards against which the Association shall deem it appropriate to provide insurance
protection. The Association may comply with the above requirements by the purchase of
blanket coverage and mav elect such "deductible" provisions as in the Association's opinion
are consistent with good business practice.
(b) Public liability and Property Damage Insurance- . The Association shall
obtain a broad form of comprehensive liability insurance coverage, in such amounts (but in
no event less than $1.0 Million per occurrence) and in such forms a5 it deems advisable to
provide adequate protection against liability for personal injury, death, and property
damage. Coverage shall include without limitation liability for operation of automobiles on
behalf of the Association and all activities in connection with the ownership, operation,
maintenance, and other use of the Project
(c) Workman Compensation Insurance. The Association shall obtain and
maintain workmen's compensation and employer's liability insurance and all other similar
insurance with respect to employees of the Association in the amounts and in the forms
now or hereafter required by applicable law.
(d) Fidelity Insurance or Bond. The Association shall purchase, in such amounts
and in such forms as it deems appropriate,fidelityinsurance or bonds to cover against
dishonesty of the Manager or of Trustees, officers, or employees of the Association,
destruction or disappearance of money or securities, and forgery.
12,02 Form of Insurance. Insurance coverage on the Project, insofar as possible,
shall be in the following form:
(a) Casualty Insurance. Casualty insurance shall be carried in a form or forms
naming the Association as the insured, as trustees for the Owners, and such policy or
policies shall specify the interest of each Owner (Owner's name, Unit number, and
appurtenant undivided interest in the Common Areas). Each policy shall provide a
standard, noncontributory mortgagee clause in favor of each Mortgagee whichfromtime to
time shall give notice to the Association of its Mortgage. Each policy also shall provide
that it cannot be cancelled either by the insured or by the insurance company until after
fifteen (15) days prior written notice isfirstgiven to each Owner and to each Mortgagee
which has requested such notice in writing. The Association shall furnish to each Owner,
and to each Mortgagee requesting the same, a certificate of coverage, including an
identification of the Owner's interest
(b) liability and Property Damage Insurance. Public liability and property
damage insurance shall name the Associauon as the insured, as trustee for each Owner and
for the Declarant (whether or not Declarant is an Owner), and shall protect the
Association, each Owner, and the Declarant against liability for acts or omissions of the
Association, the Owners, the Declarant, the Manager, and other persons relative to the
ownership, operation, maintenance, ancTother use of the Project. Each such policy shall
provide that it cannot be cancelled either by the insured or by the insurance company until
after fifteen (15) days prior written notice thereof is given to the Association, to each
Owner, to the Declarant, and to each Mortgagee who has requested such notice in writing.
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(c) £olicifi5. The Association shall make eveiy effort to secure insurance policies
that will provide for the following:
(i) The insurer shall waive all rights of subrogation as to any claims against the
Association, the Declarant, the Manager, the Owners, and their respective servants, agents,
and guests;
(ii) The policy or policies on the Project cannot be cancelled, invalidated, or
suspended on account of the conduct of any one or more individual Owners;
(iii) The policy or policies on the Project cannot be cancelled, invalidated, or
suspended on account of the conduct of any Trustee, officer, or employee of the
Association, without a prior demand in writing that the Association cure the defect; and
(iv) Any "no other insurance" clause in the policy or policies on the Project
shall exclude individual Owners' policiesfromconsideration.
(v) Each hazard insurance policy shall be written by a hazard insurance carrier
that has a current rating by Best's Insurance Reports of B/VI or better.
(vi) Each public liability policy shall include a "severability of interest"
endorsement which shall preclude the insurerfromdenying the claim of any Owner
because of the negligent acts or omissions of the Association or any other Owner or
Owners.
12.03. Additional Coverage. The provisions of this Declaration shall not be
construed to limit the power or authority of the Association to obtain and maintain
insurance coverage in addition to any insurance coverage required by this Declaration, in
such amounts and in such forms as the Association may deem appropriatefromtime to
time.
12.04. Adjustment and Contribution. Exclusive authority to adjust losses under
policies hereafter in force on the Project shall be vested in the Association. In no event
shall the insurance coverage obtained and maintained by the Association hereunder be
brought into contribution with insurance purchased by individual Owners or their
Mortgagees.
12.05. Owner's Own Insurance. Notwithstanding the provisions hereof, each Owner
may obtain insurance at his own expense providing coverage for his Condominium, his
personal property, his personal liability, and covenng such otherrisksas he may deem
appropriate; provided, however, that each such policy shall provide that it does not
diminish the insurance carrier's coverage for liability arising under insurance policies
obtained by the Association pursuant to this Declaration. If obtainable under industry
practice without an unreasonable additional charge for such waiver, all such insurance of
the Owner's Condominium andrisksassociated therewith shall contain a waiver of the
insurance company'srightof subrogation against the Association, the Declarant, the
Manager, other Owners, and their respective servants, agents, and guests.
12.06. Review of Insurance. The Association shall review annually the coverage and
policy limits of all of its insurance on theTroject and adjust the same at its discretion. Such
annual review may include an appraisal of the improvements in the Project by a
representative of the insurance carrier or carriers providing the policy or policies on the
Project, or by such other qualified appraisers as the Association may select.
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ARTICLE XHI
DAMAGE OR DESTRUCTION
13.01. Association as Attorney in Fact All of the Owners irrevocably constitute and
appoint the Association as their true and lawful attorney in fact in their name, place and
stead for the purpose of dealing with the Project upon its damage or destruction as
hereinafter provided. Acceptance by any grantee of a deed from the Declarant orfromany
Owner shall constitute an appointment by said grantee of the Association as his attorney iii
fact as herein provided. As attorney in fact, the Association shall have full and complete
authorization,right,and power to make, execute, and deliver any contract, deed, or other
instrument with respect to the interest of an Owner which may be necessary or appropriate
to exercise the powers herein granted.
13.02. Definition of Repair and Reconstruction, Repair and reconstruction of the
improvements as used herein shall mean restoring the Project to substantially the same
condition in which it existed prior to the damage or destruction, with each Unit and the
Common Areas having substantially the same vertical and horizontal boundaries as before.
13.03. Procedures. In the event any part of the Project is damaged or destroyed, the
Association shall proceed as follows:
(a) Estimate of Costs. As soon as practicable after an event causing damage to or
destruction of any pan of the Project, the Association shall obtain complete and reliable
estimates of the costs to repair and reconstruct that part of the Project damaged or
destroyed.
(b) Sufficient Insurance. If the proceeds of the insurance maintained by the
Association exceed the estimated costs to repair and reconstruct the damaged or destroyed
pan of the Project, then such repair and reconstruction shall be carried out In the event
the proceeds of such insurance prove insufficient to pay the actual costs of such repair and
reconstruction, the Association shall levy a special Assessment sufficient to provide funds
to pay such actual costs of repair and reconstruction. Such Special Assessment shall be
allocated and collected as provided in Section 11.03 hereof, except that the vote therein
specified shall be unnecessary. Further levies may be made in like manner if the amounts
colleaed (together with the proceeds of insurance) are insufficient to pay all actual costs of
such repair and reconstruction.
(c) Insufficient Insurance-Less than 75% Destruction. If the proceeds of the
insurance maintained by the Association are less than the estimated costs to repair and
reconstruct the damaged or destroyed pan of the Project and if less than seventy-five
percent (75%) of the Building are destroyed or substantially damaged, then such repair and
reconstruction shall nevertheless be carried out. The Association shall levy a Special
Assessment sufficient to provide funds to pay the actual costs of such repair and
reconstruction to the extent that such insurance proceeds are insufficient to pay such costs.
Such Special Assessment shall be allocated and colleaed as provided in Section 11.03
hereof, except that the vote therein specified shall be unnecessary. Further levies may be
made in like manner if the amounts collected (together with the proceeds of insurance) are
insufficient to pay all actual costs of such repair and reconstruction.
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(d) Insufficient Insurancc-75% or More Destruction, If the proceeds of the
insurance maintained by the Association are less than the estimated costs to repair and
reconstruct the damaged or destroyed pan of the Projea and if seventy-five percent (75%))
or more of the Buildings are destroyed or substantially damaged, then such damage or
destruction shall be repaired and reconstructed as provided in Section 13.03(c) hereof if,
but only if, the Owners shall elect by a vote of a least seventy-five percent (75%) of the
total votes of the Association to carry out such repair and reconstruction- If, however, the
Owners shall not, within one hundred (100) days after such damage or destruction, elect by
a vote of at least seventy-five percent (75%) ot the total votes of the Association to carry
out repair and reconstruction, then the Association shall record in the office of the County
Recorder of Salt Lake County, State of Utah, a notice setting forth such facts. Upon the
recording of such notice, the following shall occur:
(i) The Project shall be deemed to be owned in common by the Owners.
(ii) The undivided interest in the Project owned in common which shall
appertain to each Owner shall be the percentage of undivided interest in the Common
Areas previously owned by such Owner.
(iii) Any liens affecting any of the Condominiums shall be deemed to be
transferred, in accordance with existing priorities, to the undivided interest of the
respertive Owner in the Project.
(iv) The Project shall be subject to an action for partition at the suit of any
Owner, in which event that net proceeds of any sale resultingfromsuch suit for partition,
together with any net proceeds of the insurance on the Project and any monies in the
Common Expense Fund, shall be considered as one fund and shall be divided among all
Owners in a percentage equal to the percentage of undivided interest in the Project owned
by each respective Owner, afterfirstpaying out of the respective share of each Owner, to
the extent sufficient for such purposes, all Hens on the undivided interest in the Projea
owned by such Owner.
(v) Any monies in the Special Residential Fund shall be divided among the
Residential Owners in proportion to their respertive undivided interests in the Project, and
paid by check payable jointly to each respertive Residential Owner and his mortgagees (if
any).
(vi) Any monies in the Special Commercial Fund shall be divided among the
Commercial Owners in proportion to their respective undivided interests in the Project,
and paid by check payable jointly to each respective Commercial Owner and his
mortgagees (if any).
13.04. Repair or Reconstruction. If the damage or destruction is to be repaired and
reconstructed as provided above, the Association shall, as soon as practicable after
receiving the said estimate of costs, commence and diligently pursue to completion the
repair and reconstruction of that part of the Project damaged or destroyed. The
Association, as attorney in fact for the Owners, may take all necessary or appropriate
action to affect repair and reconstruction, and no consent or other action by any Owner
shall be necessary in connection therewith, except as otherwise expressly provided herein.
The Project shall be restored or repaired to substantially the same condition in which it
existed prior to the damage or destruction, with each Unit and the Common Areas having
substantially the same vertical and horizontal boundaries as before.
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13.05. Disbursement of Funds for Repair and Reconstruction. If repair or
reconstruction is to occur, the insurance proceeds held by the Association and any amounts
received from assessments made pursuant to Sections 13.03 (b) and (c) hereof shall
constitute a fund for the payment of costs of repair and reconstruction after casualty. It
shall be deemed that thefirstmoney disbursed in payment for cost of repair and
reconstruction shall be madefrominsurance proceeds; and if there is a balance after
payment of all costs of such repair and reconstruction, such balance shall be distributed to
the Owners in the same proportions as provided in Section 11.02 (b) hereof relative to
assessment.
13.06. Amendment of Article. This Article Xm shall not be amended unless the
Owners of all Condominiums in the Project unanimously consent and agree to such
amendment in a duly recorded instrument.
ARTICLE XIV
CONDEMNATION
14.01. Condemnation. If at any time or times all or any part of the Project shall be
taken or condemned by any public authority under power of eminent domain, the
provisions of this Article shall apply. A voluntary sale or conveyance of all or any part of
the Project in lieu of condemnation, but under threat of condemnation, shall be deemed to
be a taking by power of eminent domain.
14.02. Proceeds. All compensation, damages, and other proceeds from any such
taking by power of eminent domain (hereinafter the "condemnation award") shall be made
payable to the Association and shall be distributed by the Association as herein provided.
14.03. Complete Taking. In the event that the entire Project is taken by power of
eminent domain, condominium ownership pursuant hereto shall terminate and the
condemnation award shall be allocated among and distributed to the Owners in proportion
to their respective undivided interests in the Common Areas. Such distribution shall be
make by checks payable jointly to the respective Owners and their respective Mortgagees,
as appropriate.
14.04. Partial Taking. In the event that less than the entire Project is taken by power
of eminent domain, the following shall occur:
(a) Allocation of Award. As soon as practicable, the Association shall,
reasonably and in good faith, apportion the condemnation award between compensation,
severance damages, or other proceeds, and shall allocate such apportioned amounts and
pay the same to the Owners as follows:
(i) The total amount apportioned to taking of or injury to the Common Areas
(excluding the Residential Limited Common Areas and the Commercial Limited Common
Areas) shall be allocated among and distributed to all Owners (including Owners whose
entire Units have been taken) in proportion to their respective undivided interests in the
Common Areas.
(ii) The total amount apportioned to taking of or injury to the Residential
Limited Common Areas shall be allocated among and distributed to the Residential
Owners (including Residential Owners whose entire Residential Units have been taken) in
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proportion to the undivided interests in the Common Areas appurtenant to their respective
Residential Units.
(iii) The total amount apportioned to taking of or injury to the Commercial
Limited Common Areas shall be allocated among and distributed to all Commercial
Owners (including Commercial Owners whose entire Commercial Units have been taken)
in proportion to the undivided interests in the Common Areas appurtenant to their
respective Commercial Units.
(iv) The total amount apportioned to severance damages shall be allocated
among and distributed to the Owners of those Condominiums that have not been taken, in
proportion to their respective undivided interests in the Common Areas.
(v) The respective amounts apportioned to the taking of or injury to a
particular Unit shall be allocated and distributed to the Owner of such Unit.
(vi) The total amount apportioned to consequential damages and any other
takings or injuries shall be allocated and distributed as the Association determines to be
equitable under the circumstances.
(vii) Notwithstanding any provision hereof to the contrary, if apportionment or
allocation is already established by negotiation, judicial decree, statute, or otherwise, the
Association shall employ such apportionment and allocation to the extent it is relevant and
applicable.
(viii) Distribution of allocated proceeds shall be made by checks payable
jointly to the respective Owners and their respective Mortgagees, as appropriate.
(b) Continuation and Reorganization. If less than the entire Project is taken by
power of eminent domain, condominium ownership pursuant hereto shall not terminate,
but shall continue. In such event the Project shall t>e reorganized as follows:
(i) If any partial taking results in the taking of an entire Unit, then the Owner
thereof shall cease to be a member of the Association and all votingrightsand the
undivided interest in the Common Areas appurtenant to such Unit shall be reallocated to,
and shall appertain to, the remaining Units m proportion to their respective undivided
interests in the Common Areas.
(ii) If any partial taking results in the taking of a portion of a Unit and if there
is no determination that such taking makes it impractical to use the remaining portion of
such Unit for any lawful purpose permitted by this Declaration, then the fair market value
of such remaining portion of the unit shall be determined and all votingrightsand the
undivided interest in the Common Areas appertaining to such Unit shall be reduced in
proportion to the diminution in fair market value of such Unit resulting from the taking,
ihe votingrightsand undivided interest in the Common Areas so divested from such Unit
shall be reallocated to, and shall appertain to, such Unit and the other Units in the Project
in proportion to their respective undivided interests in the Common Areas;provided,
however, that such Unit shall participate in such reallocation on the basis or the undivided
interest reduced in accordance with the preceding sentence.
(iii) If any partial taking results in the taking of a portion of a Unit and if there
is a determination that such taking makes it impractical to use the remaining portion of
such Unit for anv lawful purpose permitted by this Declaration, then all votingrightsand
the entire undivided interest in the Common Areas appurtenant to such Unit shall be
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reallocated to, and shall appertain to, the remaining Units in proportion to their respective
undivided interests in the Common Areas, and the remaining portion of such Unit shall
thereafter be part of the Common Area.
(iv) The Association shall have the duty and authority to make all
determinations and to take all actions necessary or appropriate to effectuate reorganization
of the Project under the provisions of this section; provided, however, that if any such
determination shall have been made or such action taken by judicial decree, the
Association shall defer thereto and proceed in accordance therewith.
(c) Repair and Reconstruction. Any repair or reconstruction necessitated by
condemnation shall be governed by the provisions specified in Article XIII hereof for cases
of Damage or Destruction; provided, however, that the provisions of said Article XIII
dealing with sufficiency or in sufficiency of insurance proceeds shall not be applicable.
ARTIOEXV
OBSOLESCENCE
15.01. Adoption of Plan. Owners holding eighty-five percent (85%) or more of the
total votes of the Association may at any time agree that the Project is obsolete and adopt a
written plan for the renewal and reconstruction of the Projea; provided, however, that such
plan must be approved in writing by allfirstMortgagees of record at the time of the
adoption of such plan. Written notice of adoption of such a plan shall be given to all
Owners.
15.02. Payment for Renewal and Reconstruction. The Association shall levy a
Special Assessment sufficient to provide funds to pay the estimated expenses of renewal or
reconstruction. Such Special Assessment shall be allocated and collected as provided in
Section 11.03 hereof, except that the vote therein specified shall be unnecessary. Further
levies may be made in like manner (without the necessity of any vote) if the amounts
collected prove insufficient to pay the actual expenses of such renewal or reconstruction.
In the event amounts collected pursuant hereto are in excess of the amounts required for
renewal or reconstruction, such excess shall be distributed to the Owners in the same
proportions as provided in Section 11.02(b) hereof for assessment
15.03. Sale of Project. Notwithstanding any other provision of this Declaration, the
Owners may at any time, by an affirmative vote of at least eight-five percent (85 the total
votes of the Association, at a special meeting of the members of the Association duly called
for such purpose, elect to sell or otherwise dispose of the Project. In such event, the
Association shall forthwith record in the office of the County Recorder of Salt Lake
County, State of Utah, a notice setting forth such facts, and upon the recording of such
notice by the Association, the Projea shall be sold or otherwise disposed of by the
Association as attorney in fact for all of the Owners. Such action shall be binding upon all
Owners, and each Owner shall have the duty to execute and deliver such instruments and
to perform all acts in such manner and form as may be necessary or appropriate to effect
such sale or other disposition of the Project. The proceeds of such sale or disposition shall
be apportioned among the Owners in proportion to their respective undivided interests in
the tommon Areas, and such apportioned proceeds shall be paid into separate accounts,
each such account representing one Condominium. Each such account snail remain in the
name of the Association and shall be further identified by the Condominium designation
and the name of the Owner thereof. The Association, as attorney in fact, shall use and
disburse the total amount of each such account, without contribution from one account to
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another,firstto pay valid tax and special assessment liens on the Condominium in favor of
any governmental assessing authority, second to pay assessments made pursuant to this
Declaration, third to pay other holders of liens or encumbrances on the Condominium in
the order of priority of their liens, and the balance remaining, if any, to the respective
Owner.
15.04. Amendment of Article. This Article XV shall not be amended unless the
Owners of all Condominiums in the Project unanimously consent and agree to such
amendment in a duly recorded instrument

ARTICLE YVT
CONVERTIBLE SPACES
16.01. Convertible Spaces. Those portions of thefirstsub-level and the first and
second floors of the Buildings which have been designated "Convertible Space" on the Map
(Units Nos. C-l, C-101, and C-201) shall be Convertible Spaces, subject to each and all of
the provisions of this Article XVI. Unless and until converted in accordance with the
provisions of this Article XVI, each such Convertible Space, or any portion thereof not so
converted, shall for all purposes be and be deemed to be a Commercial Unit; and this
Declaration shall be applicable to each such unconverted Convertible Space, or
unconverted portion tnereof, as though the same were a Commercial Unit
16.02. Conversion of Convertible Spaces. Subject to the limitations and restrictions
set forth in Section 16.03 hereof, the Declarant or any subsequent Owner of any
Convertible Space may convert such Convertible Spaces, or any portion or portions
thereof, into one or more Commercial Units, Common Areas, Limited Common Areas,
and/or Commercial Limited Common Areas, as follows:
(a) Supplemental Map. The Owner of the Convertible Space involved shall
prepare and record in the office of the County Recorder of Salt Lake County, State of
Utah, a Supplemental Record of Survey Map pertaining to such Convertible Space, or the
portion thereof to be converted, and showing (i) the location and dimensions of the vertical
and horizontal boundaries of each Commercial Unit formed out of the space, (ii) the
identifying number or other designation of each Commercial Unit so formed, (iii) the
location and dimensions of all Common Areas formed out of the space, and (iv) the
location and dimensions of all Commercial Limited Common Areas formed out of the
space. The Supplemental Record of Survey Map shall be certified as to its accuracy, and as
to its compliance herewith and with the applicable provisions of the Condominium Act, by
the land surveyor who prepares or who supervises tne preparation of such Map.
(b) Supplemental Declaration. Concurrently with the recording of the aforesaid
Supplemental Record of Survey Map, the Owner of the Convertible Space involved shall
duly execute and record in the office of the County Recorder of Salt Lake County, State of
Utah, a Supplemental Declaration describing the conversion. The Supplemental
Declaration shall include the following:
(i) The identifying number'or other designation of each Commercial Unit
formed out of the converted space and the number or votes and the undivided interest in
the Common Areas allocated and appertaining to each Commercial Units formed;
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(ii) A description of the Common Areas, if any, formed out of the convened
space; and
(iii) A description of the Commercial Limited Common Areas, if any, formed
out of the converted space.
(c) Common Areas. If any Convertible Space or portion thereof is converted into
Common Areas or Commercial Limited Common Areas, then the undivided interest in the
Common Areas and the votes appertaining to the space or portion thereof so converted
(determined on the basis of the number of square feet of floor space so convened to
Common Areas or Commercial Limited Common Areas) shall be reallocated among, and
shall thenceforth appertain to, the remaining Units (including Units formed out of such
Convertible Space) m proportion to their respective undivided interests in the Common
Areas. Such reallocation shall be set forth in the said Supplemental Declaration pertaining
to such conversion.
(d) Association Approval. No conversion of a Convertible Space or any portion
thereof shall be effective unless and until such conversion is approved by the Association;
provided, however, that the Association shall in no event withhold such approval if the
Supplemental Declaration and the Supplemental Record of Survey Map pertaining to the
conversion comply in form and content with the provisions of this Article XVI. If the
Association approves a particular conversion, then the Association shall duly execute and
acknowledge the Supplemental Declaration and Record of Survey Map pertaining thereto.
16.03. Limitations and Restrictions. Each conversion of a Convertible Space or any
portion thereof shall be subject to the following limitations and restrictions:
(a) Unit Size. No Commercial Unit formed out of a Convertible Space shall
contain less than four hundred (400) square feet of floor space.
(b) Undivided Interest. The undivided interest in the Common Areas
appertaining to a Convertible Space shall be allocated to, and shall appertain to, each
Commercial Unit formed out ot such space in the same proportion as the size
(approximate square feet of floor space) of each such Commercial Unit bears to the size
(approximate square feet of floor space) of such Convertible Space, subject to adjustments
as provided in Section 16.02(c) hereof for Common Areas and Commercial Limited
Common Areas formed out of such space. Following any conversion hereunder, the total
of the undivided interests in the Common Areas appertaining to all Units and to all
Convertible Spaces or portions thereof not then converted shall in all events equal 100%.
(c) Votes. The votes appertaining to a Convertible Space shall be allocated to,
and shall appertain to, each Commercial Unit formed out of such space in the same
proportion as the size (approximate square feet offloorspace) of each such Commercial
unit bears to the size (approximate square feet of floor space) of such Convertible Space,
subject to adjustments as provided in Section 14.02(c) above for Common Areas and
Commercial limited Common Areas formed out ot such space. Following any conversion
hereunder, the total number of votes appertaining to all Units and to all Convertible
Spaces or portions thereof not then converted shall in all events equal 1,000 votes.
(d) Common Areas. No more than fifty percent (50%) of the total square feet of
floor space contained in any Convertible Space, determined on a cumulative basis, shall be
converted to Common Areas and/or Commercial Limited Common Areas, unless the
Association shall consent in writing to a higher percentage as to a particular Convertible
Space.
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(e) Independent Use. All Commercial Units formed out of a Convertible Space
shall be capable of independent use and shall have direct access to Common Areas
intended and reasonably sufficient for ingress thereto and egress therefrom.
16.04. Amendment of Article. This Article XVI shall not be amended without the
written consent of all Owners (including all Owners of unconverted Space) set forth in a
duly recorded instrument

ARTICLE XVD
CONVERTIBLE LAND
17.01. Description of Convertible Land. The Project contains the following
described Convertible Land, all of which is located within the exterior boundaries of the
Land:
Beginning at a point West 245.45 feet and North 325.00 feet from the Southwest
corner of Lot 1, Block 58, Plat "A", Salt Lake City Survey, and running thence
East 4825 feet; thence South 38JO feet; thence West 4825 feet; thence North
38.50 feet to the point of BEGINNING.
All portions of the Convertible Land shall be deemed to be part of the Common Areas,
except for such portions thereof (if any) that are converted in accordance with the
provisions of this Article XVH
17.02. Conversion of Convertible Land. Subject to the limitations and restrictions
set forth in Section 17.03 hereof, the Declarant or its successors or assigns may convert the
Convertible Land, or any portion or portions thereof, into one or more Commercial Units,
Limited Common Areas, and/or Commercial Limited Common Areas, as follows:
(a) Supplemental Map. The Declarant shall prepare and record in the office of
the County Recorder of Salt Lake County, State of Utah, a new or Supplemental Record of
Survey Map containing the information necessary to comply with the requirements of
Section 57-8-13(1) of the Condominium Act, as amended. In any case where less than all
of the Convertible Land is being convened, the new or Supplemental Record of Survey
Map shall show the location and dimensions of the portion or portions of the Convertible
Lands remaining unconverted.
(b) Amended Declaration. Concurrently with the recording of the aforesaid new
or Supplemental Record of Survey Map, the Declarant shall prepare, execute, and record
an Amendment to this Declaration describing the conversion. Such Amendment shall
include (i) the identifying number or other designation assigned to each Commercial Unit
formed out of the Convertible Land, (ii) a description of any Limited Common Areas and
any Commercial Limited Common Areas formed out of the Convertible Land, and (iii) the
number of votes and the undivided interest in the Common Areas appertaining to each of
the Units in the Project (including each Commercial Unit formed out of the Convertible
Land) following the reallocation provided for in Section 17.02(c) hereof.
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(c) Undivided Interests. In the event that the Convertible Land or any portion
thereof is converted into one or more Commercial Units as herein provided, and in each
such event, the undivided interests in the Common Areas and the votes appurtenant to the
Units shall be reallocated among all of the Units in the Project, including the Commercial
Unit or Units formed out of the Convertible Land. A part of the entire undivided interest
in the Common Areas shall be allocated to each Unit m proportion to the size of such Unit
as compared to the size of all other Units, and the total of the undivided interests so
allocated to all of the Units in the Project shall be equal to one hundred percent (100%).
The size of each Unit shall be determined on the basis of the approximate number of
square feet of floor space within such Unit, and percentages of undivided interests may be
rounded off. The votes shall be similarly reallocated on the basis of the respective sizes of
the Units, and the total of the votes so allocated to all of the Units shall be equal to one
thousand (1,000).
17.03. Limitations and Restrictions. Each conversion of the Convertible Land or any
portion thereof shall be subject to the following limitations and restrictions;
(a) Number of Units. No more than a total of four (4) Units may be created
within the Convertible Land.
(b) Type of Units. Any Unit created within the Convertible Land shall be a
Commercial Umt. No portion of the Convertible Land, or any Unit created thereon, will
be restricted exclusively to residential puiposes. Commercial Units created within the
Convertible Land need not be substantially identical to Units on other portions of the
Land, and may have any structure, shape, configuration, or use (subject only to the
restrictions contained herein with respect to Commercial Units generally).
(c) Types of Structures. Any structures erected on the Convertible Land or any
ponion thereof heed not be compatible with structures erected on other portions of the
Land in terms of quality of construction, principal materials used, or architectural styles.
(d) Other Improvements. Improvements of anv type or nature whatsoever may
be made on the Convertible Land or any portion thereof, provided only that each such
improvement shall comply with all applicable governmental laws, ordinances, building
codes, rules, and regulations. The Declarant reserves therightto create limited Common
Areas and/or Commercial Limited Common Areas within the Convertible Land or any
portion thereof, without any limitation whatsoever as to the types, sizes, or maximum
number thereof.
(e) Time Limitation. No conversion of the Convertible Land or any portion
thereof shall occur more than five (5) years after the date on which this Declaration is
recorded.
17.04. Amendment. This Article XVII shall not be amended without the written
consent of the Declarant and all Owners set forth in a duly recorded instrument.

ARTICLE Xvm
COMPLIANCE WITH DECLARATION AND BYLAWS
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18.01. Compliance. Each Owner shall comply strictly with the provisions of this
Declaration, the Articles of Incorporation and Bylaws of the Association, rules and
regulations promulgated by the Association as herein provided, and the decisions and
resolutions of the Association adopted pursuant thereto, as the same mav lawfully be
modified and amended from time to time. Failure to comply with any of the same shall be
grounds for an action to recover sums due for damages or for injunctive relief or for both,
maintainable by the Association or, in a proper case, by an aggrieved Owner.
18.02. Enforcement and Remedies. The obligations, provisions, covenants,
restrictions, and conditions contained in this Declaration, or in any Supplemental or
Amended Declaration, with respect to the Association or Condominiums in the Proiect
shall be enforceable by the Declarant or by any Owner, subject to this Declaration, by a
proceeding for a prohibitive or mandatory injunction. The obligations, provisions,
covenants, restrictions, and conditions contained in this Declaration, or in any
Supplemental or Amended Declaration, with respect to a person or entity or property of a
person or entity other than the Association or the Declarant shall be enforceable by the
Declarant or by the Association or, in a proper case, by an aggrieved Owner by a
proceeding for a prohibitive or mandatory injunction or by a suit or action to recover
damages or to recover any amount due and unpaid.

ARTICLE XIX
MORTGAGEE PROTECTION
19.01. Notice to Mortgagees. From and after the time a Mortgagee makes written
request to the Association therefor, the Association shall notify such Mortgagee in writing
in the event that the Owner of a Condominium encumbered by the Mortgage held by such
Mortgagee neglects for a period of thirty (30) days or more to cure any failure on the part
of such Owner to perform any of his obligations under this Declaration.
19.02. Subordination of Assessment Lien. The lien or claim against a Condominium
for unpaid assessments or charges levied by the Association pursuant to this Declaration
shall be subordinate to a Mortgage affecting such Condominium. A Mortgagee who comes
into possession of the Condominium pursuant to his Mortgage or a deed or assignment in
lieu of foreclosure shall take the same free of such lien or claim for unpaid assessments or
charges, but only to the extent of assessments or charges which accrue prior to foreclosure
of the Mortgage, exercise of a power of sale available thereunder, or deed or assignment in
lieu of foreclosure (except for claims for a pro rata share of such prior assessments or
charges resulting from a pro rata reallocation thereof to all Condominiums including the
Condominium in which the Mortgagee is interested). No assessment, charge, lien, or claim
which is described in the preceding sentence as being subordinate to a Mortgage or as not
being a burden to a Mortgagee coming into possession pursuant to his Mortgage or a deed
or assignment in lieu of foreclosure shall be collected or enforced against a Mortgagee, a
successor in title to a Mortgagee, or the Condominium affected or previously affected by
the Mortgage concerned (to the extent any such collection or enforcement would prejudice
the interest of the Mortgagee or successor in title to the Mortgagee interested in such
Condominium).
19.03. Prior Written Approval of Mortgagees. Unless all of the first Mortgagees of
the individual Condominiums have given their prior written approval, the Association shall
not be entitled, by act, omission, or otherwise:
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(a) To abandon or terminate the Project or to abandon or terminate the
arrangement which is established by this Declaration and the Map, except for
abandonment provided by statute in case of substantial loss to the Units and Common
Areas;
(b) To partition or subdivide any Unit (except as otherwise provided in Article
XVI hereof with respect to conversion of Convertible Spaces and except as otherwise
provided in Article XVII*hereof with respect to conversion of Convertible Land);
(c) To abandon, partition, subdivide, encumber, alter the boundaries of, sell,
diminish, or transfer all or any of the Common Areas (except for the granting of easements
for utilities and similar purposes consistent with the intended use of the Common Areas,
and except as provided m Article XVI hereof with respect to conversion of Convertible
Spaces, and except as provided in Article XVII hereof with respect to conversion of
Convertible Land);
(d) To use hazard insurance proceeds resulting from damage to any pan of the
Proiect (whether to Units or to the Common Areas) for purposes other than the repair,
replacement, or reconstruction of such improvements;
(e) Except as permitted under Article XVI hereof with respect to conversion of
Convertible Spaces and except as permitted in Article XVII hereof with respect to
conversion of Convertible Land, to change the pro rata interests or obligations of any Unit
which apply for (i) purposes of levying assessments or charges or allocating distribuuons of
hazard insurance proceeds or condemnation awards or for (ii) determining the pro rata
share of ownership of each Unit in the Common Areas;
(f) To alter the provisions hereof in such a way as to diminish the insurance
proteaion required to be afforded to the parties designed to be protected thereby, or to fail
to maintain the insurance coverage described therein;
(g) Subject any Condominium to any unreasonable restraints on alienation which
would adversely affect title or marketability of a Condominium, or the ability of the
Mortgagee to foreclose its mortgage lien and thereafter to sell or lease the mortgaged
Condominium; or
(h) To allow any person handling funds of the Association, including without
limitation employees of any professional Manager, to do so without first obtaining therefor
appropriatefidelitybond coverage.
19.04. Examination of Records. Any Mortgagee shall have theright,at its request
and expense and upon reasonable notice, to examine the books and records of the
Association during reasonable business hours. From and after the time a Mortgagee
makes written request to the Association therefore and at the expense of such Mortgagee,
the Association shall furnish to such Mortgagee copies of such annual operating reports
and other reports or writings summarizing or reflecting thefinancialposition or history of
the Project as may be prepared for distribution to or use by the Owners generally.
19.05. Revenue Fund and Working Capital Fund Required. The Association shall
establish an adequate reserve to cover tHe cost of reasonably predictable and necessary
repairs and replacements of the Common Areas and any component thereof and shall
cause such reserve to be funded by regular monthly or other periodic assessments against
the Condominiums rather than by Special Assessments.
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19.06. Notification of Loss or Damage. From and after the time a Mortgagee makes
written request to the Association therefor, the Association shall notify such Mortgagee in
writing in the event that there occurs any damage or loss to, or taking or anticipated
condemnation of: (a) The Common Areas involving an amount in excess of, or reasonably
estimated to be in excess of, Ten Thousand Dollars ($10,000,000); or (b) any Unit
involving an amount in excess of, or reasonably estimated to be in excess of, One Thousand
Dollars ($1,000.00). Said notice shall be given within ten (10) days after the Association
learns of such damage, loss, taking, or anticipated condemnation.
19.07. Article Supersedes All Others. In the event another provision or clause of this
Declaration deals with the same subjea matter as is dealt with in any provision or clause of
this Article XIX, the provision or clause which results in the greatest protection and
security for a Mortgagee shall control therights,obligations, or limits of authority, as the
case may be, applicable to the Association with respect to the subject concerned.
19.08. No Right to Amend Article. No amendment to this Article XIX which has the
effect of diminishing therights,protection, or security afforded to Mortgagees shall be
accomplished or effective unless all of the first Mortgagees of the individual
Condominiums have given their prior written approval to such amendments. Any
amendment to this Article XIX shall be accomplished by an instrument executed by the
Association and filed for record in the office ot the County Recorder of Salt Lake County,
State of Utah. In any such instrument, an officer of the Association shall certify under
penalties of perjury that any prior written approval offirstMortgagees required by this
Article XIX as a condition to amendment has been obtained.
19.09. Notices. Any notice to a Mortgagee under this Article XIX shall be in writing
and shall be sufficient for all purposes if personally delivered or if sent byfirstclass mail,
postage prepaid, and addressed to the Mortgagee at the address for notices from time to
time specified by the Mortgagee in writing to the Association. Any such notice shall be
deemed to have been given and received and shall be effective when personally delivered
or when deposited in the U.S. mail in the form herein specified, whicheverfirstoccurs.

ARTICLE XX
GENERAL PROVISIONS
20.01 Intent and Purpose. The provisions of this Declaration, and any Supplemental
or Amended Declaration, shall be liberally construed to effectuate the purpose ot creating
a uniform plan for the development and operation of a Condominium Project. Failure to
enforce any provision, restriction, covenant, or condition contained in this Declaration, or
in any Supplemental or Amended Declaration, shall not operate as a waiver of any such
provision, restriction, covenant, or condition or of any other provisions, restrictions,
covenants, or conditions.
20.02. Construction. This Declaration shall be governed by and construed in
accordance with the laws of the State of Utah, other than its choice of law rules. The
provisions hereof shall be in addition and supplemental to the provisions of the
Condominium Act and all other provisidhs of applicable law. whenever used herein,
unless the context shall otherwise require, the singular shall include the plural, the plural
shall include the singular, the whole shall include any part thereof, any gender shall include
both other genders, and the term "person" shall include any individual, partnership,
corporation, trust, or other association or entity or combination thereoL The article and
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section headings set forth herein are for convenience and reference only and are not
intended to expand, limit, or otherwise effect the meaning or interpretation of this
Declaration or any provisions thereof. The provisions hereof shall be deemed to be
independent and severable, and the invalidity or partial invalidity or unenforceability of
any one provision or portion thereof shall not affect the validity or enforceability of any
other provision hereof. Exhibits A and B attached hereto are by this reference
incorporated herein and made a part hereof.
20.03. Notices and Registration of Mailing Address. Each Owner shall register from
time to time with the Association his current mailing address. All notices, demands, and
other communications to any Owner as provided for in this Declaration shall be in writing
and shall be sufficient for all purposes ifpersonally delivered or if sent byfirstclass U.S.
mail, postage prepaid, addressed to the Owner at his registered mailing address or, if no
address has been registered, to the Unit of such Owner. All notices, demands, and other
communications to the Association as provided for in this Declaration shall be in writing
and shall be sufficient for all purposes if personally delivered or if sent byfirstclass U.S.
mail, postage prepaid, addressed to the Association at its offices at Suite 2208,48 West
Broadway, Salt Lake City, Utah 84101, or to such other address as the Association may
hereafter designate by notice to the Owners as herein provided. Any notice, demand, or
communication referred to in this Declaration shall be deemed to have been given and
received when personally delivered or when deposited in the U.S. mail, postage prepaid,
and in the form provided for in this section, whicheverfirstoccurs.
20.04. Audit. Any Owner may at any reasonable time, upon appointment and at his
own expense, cause an audit or inspection to be made of the books and records maintained
by the Association. The Association, at the expense of the Common ELxpense Fund, shall
obtain an audit, by certified public accountants, of all books and records pertaining to the
Project at no greater than annual intervals, and copies thereof shall be furnished to the
Owners.
20.05. Amendment. Except as otherwise provided herein or as otherwise required
by the Condominium Act, this Declaration may be amended if Owners holding at least sixty
percent (60%) of the total votes of the Association consent and agree to such amendment
by instruments which are duly recorded in the office of the County Recorder of Salt Lake
County, State of Utah.
20.06. Effective Date. This Declaration shall take effect upon recording in the office
of the County Recorder of Salt Lake County, State of Utah.
20.07. Agent for Service. The name and address of the person to receive service of
process in all cases provided by the Condominium Act shall be the registered agent and
address of the Association as shown on the official corporate records maintained in the
office of the Lt. Governor/Secretary of State of the State of Utah. On the date of this
Declaration, the registered agent of the Association is Dee W. Christiansen, and the
registered address is Suite 101B, 47 West Second South, Salt Lake City, Utah 84101.
20.08. Limitation of Association's Liability. The Association shall not be liable for
any failure of water service or other utility service (if any) to be obtained and paid for by
the Association hereunder, or for injury or damage to any person or property caused by the
elements or by another Owner or persoif in or upon the Project, or resulting from
electricity, water, rain, snow, or ice which may leak or flowfromoutside orfromany parts
of the Buildings or their drains, pipes, conduits, appliances, or equipment, orfromany
other place. NO diminution or abatement of any assessments under this Declaration shall
be claimed or allowed for inconvenience or discomfort arising from the making of any
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repairs or improvements to or maintaining the Proiect or any part thereof, or from any
action taken to comply with the provisions of this Declaration or with the laws, ordinances,
regulations, rules, or orders of any governmental authority.
20.09. Owner's Obligations. All obligations of an Owner under and by virtue of the
>rovisions contained in this Declaration shall continue, notwithstanding that he may be
easing, renting, or selling under contract his Condominium The Owner of a Condominium
within the Project shall have no obligation for expenses or other obligations accruing after
he conveys such Condominium of record.
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IN WITNESS WHEREOF, the Declarant has executed this Declaration as of the day
and yearfirstabove written.
DECLARANT:
AMERICAN TOWERS, INC,
A Utah corporation,
By
Dee W. Christiansen
BLOCK 58 ASSOCIATES, a Utah
limited partnership, by its
following general partner.
Block Associates, Inc.,
a Utah corporation,
By
Dee W. Christiansen
President
STATEOFUTAH

)

COUNTY OF SALT LAKE

)

On the
day of
, 1982, personally appeared before me Dee W.
Christiansen, who being by me duly sworn did say that he is the President of American
Towers, Inc., a Utah corporation, and that the within and foregoing Declaration of
Condominium for American Towers, a Condominium Project, was signed in behalf of said
corporation by authority of its bylaws or a resolution of its board of directors; said person
duly acknowledged to me that said corporation executed the same.

NOTARY PUBLIC
Residing at:
My Commission Expires:
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STATE OF UTAH
)
:ss.
COUNTY OF SALT LAKE

)

On the
day of
, 1982, personally appeared before me Dee W.
Christiansen, who being by me duly sworn aid say that he is the President of Block
Associates, Inc., a Utah corporation, that said corporation is the sole general partner of
Block 58 Associates, a Utah limited partnership, and that the within and foregoing
Declaration of Condominium for American Towers, a Condominium Project, was signed in
behalf of said corporation (as general partner of said limited parmership) by authonty of
its bylaws or a resolution of its board of directors; said person duly acknowledged to me
that said corporation (as general partner of said limited partnership) executed the same.

NOTARY PUBLIC
Residing at:
My Commission Expires:

SALT LAKE CITY APPROVAL
On this
day of
, 1982, the within and foregoing Declaration of
CondomimumTor American Towers, a Condominium Project, consisting of a table of
contents, 51 pages of text, and Exhibits A and B attached thereto, is hereby given final
approval by Salt Lake City by and through the signature of Ted l l Wilson, Mayor.

led L. Wilson, Mayor
Attest:
City Recorder
STATEOFUTAH
)
:ss.
COUNTY OF SALT LAKE

)

On the
day of
, 1982, personally appeared before me Ted L.
Wilson and
, known to me to be tne Mayor and City
Recorder, respectively, of Salt Lake City Corporation, a body politic and corporate, who
duly acknowledged to me that they executed the within and foregoing instrument in behalf
of said municipality pursuant to authority.

NOTARY PUBLIC
Residing at:
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EXHIBIT A
(Attached to and forming a part of the Declaration
of Condominium for American Towers,
a Condominium Project)
UNITS. I JNDTVTDED OWNERSHIP INTERESTS. AND VOTES
SIZE"
UNIT NO.' (Sq. Feet)
_ _ _

Ol
C-101
C-201
R-301-N
R-302-N
R-303-N
R-304-N
R-305-N
R-306-N
R-307-N
R-308-N
R-301-S
R-302-S
R-303-S
R-304-S
R-305-S
R-306-S
R-307-S
R-308-S
R-401-N
R-402-N
R-403-N
R-404-N
R-405-N
R-406-N
R-407-N
R-408-N
R-401-S
R-402-S
R^03-S
R-404-S
R-405-S
R^06-S
R-407-S
R-408-S
R-501-N
R-502-N
R-503-N
R-504-N
R-505-N
R-506-N
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UNDIVIDED OWNERSHIP INTERESTS—
(Percentage)

VOTES

_ _

29,449
21,722

4.863
3387

3A9
48.63
35.87

1306
1337
1310
926
2279
1309
1373
1,418
1306
1,337
1310
926
2279
1309
1,952
847
1,506
1337
1310
926
2^79
1309
1373
1,418
1306
1337
1310
926
2279
1309
1,952
847
1306
1337
1310
926
£279
1309

0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249

2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
2^1
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49

0 I- 0 f U 0

SEE"

UNIT NO.* (Sq. Feet)
R-507-N
R-508-N
R-501-S
R-502-S
R-503-S
R-504-S
R-505-S
R-506-S
R-507-S
R-508-S
R-601-N
R-602-N
R-603-N
R-604-N
R-605-N
R-606-N
R-607-N
R-608-N
R-601-S
R-602-S
R-603-S
R-604-S
R-605-S
R-606-S
R-607-S
R-608-S
R-701-N
R-702-N
R-703-N
R-704-N
R-705-N
R-706-N
R-707-N
R-708-N
R-701-S
R-702-S
R-703-S
R-704-S
R-705-S
R-706-S
R-707-S
R-708-S
R-801-N
R-802-N
R-803-N
R-804-N
R-805-N
R-806-N
R-807-N
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""U73
1,418
1,506
1337
1310
926
2279
1309
X952
847
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
Z279
1309
1,952
847
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1,952
847
1306
1337
1310
926
£279
1309
1373

UNDIVIDED OWNERSHIP INTERESTS'"
(Percentage)

0221
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227

VOTES
_

_

234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227

SIZE"
UNIT NO." (Sq.Feet)
R-808-N
R-801-S
R-802-S
R-803-S
R-804-S
R-805-S
R-806-S
R-807-S
R-808-S
R-901-N
R-902-N
R-903-N
R-904-N
R-905-N
R-906-N
R-907-N
R-908-N
R-901-S
R-902-S
R-903-S
R-904-S
R-905-S
R-906-S
R-907-S
R-908-S
R-1001-N
R-1002-N
R-1003-N
R-1004-N
R-1005-N
R-1006-N
R-1007-N
R-1008-N
R-1001-S
R-1002-S
R-1003-S
R-1004-S
R-1005-S
R-1006-S
R-1007-S
R-1008-S
R-1101-N
R-1102-N
R-1103-N
R-1104-N
R-1105-N
R-1106-N
R-1107-N
R-1108-N
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1,418
1306
1337
1310
926
2279
1309
1,952
847
1306
U37
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1,952
847
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1,952
847
1306
1337
1310
926
2279
1309
1373
1,418

UNDIVIDED OWNERSHIP INTERESTS" •
(Percentage)
0231
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234

~~

VOTES
A»«^^T

2.49
2.21
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
v v \t V> o a

SIZE"
UNIT NO.' (Sq. Feet)
R-1101-S
R-1102-S
R-1103-S
R-1104-S
R-1105-S
R-1106-S
R-1107-S
R-1108-S
R-1201-N
R-1202-N
R-1203-N
R-1204-N
R-1205-N
R-1206-N
R-1207-N
R-1208-N
R-1201-S
R-1202-S
R-1203-S
R-1204-S
R-1205-S
R-1206-S
R-1207-S
R-1208-S
R-1401-N
R-1402-N
R-1403-N
R-1404-N
R-1405-N
R-1406-N
R-1407-N
R-1408-N
R-1401-S
R-1402-S
R-1403-S
R-1404-S
R-1405-S
R-1406-S
R-1407-S
R-1408-S
R-1501-N
R-1502-N
R-1503-N
R-1504-N
R-1505-N
R-1506-N
R-1507-N
R-1508-N

1506
1337
1^10
926
2279
1,509
1,952
847
1,506
1337
1310
926
2279
1,509
1^73
1,418
1306
1337
1310
926
2279
1309
1373
1,418
1.506
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1373
1,418

UNDIVIDED OWNERSHIP INTERESTS' "
(Percentage)
0249
0221
0249
0.153
0376
0249
0323
0.140
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234

VOTES
149~~
221
2.49
133
3.76
2.49
323
1.40
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
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SIZE"
UNIT NO.' (Sq. Feet)
R-1501-S
R-1502-S
R-1503-S
R-1504-S
R-1505-S
R-1506-S
R-1507-S
R-1508-S
R-1601-N
R-1602-N
R-1603-N
R-1604-N
R-1605-N
R-1606-N
R-1607-N
R-1608-N
R-1601-S
R-1602-S
R-1603-S
R-1604-S
R-1605-S
R-1606-S
R-1607-S
R-1608-S
R-1701-N
R-1702-N
R-1703-N
R-1704-N
R-1705-N
R-1706-N
R-1707-N
R-1708-N
R-1701-S
R-1702-S
R-1703-S
R-1704-S
R-1705-S
R-1706-S
R-1707-S
R-1708-S
R-1801-N
R-1802-N
R-1803-N
R-1804-N
R-1805-N
R-1806-N
R-1807-N
R-1808-N
R-1801-S
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"""1306
1337
1310
926
2279
1309
1373
1,418
1,506
1337
1310
926
2279
1,509
1373
1,418
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
.1373
1,418
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1373"
1,418
1306

UNDIVIDED OWNERSHIP INTERESTS"*
(Percentage)
0249"
0221
0249
0153
0376
0249
0227
0234
0249
0221
0249
0153
0376
0249
0227
0234
0249
0221
0249
0153
0376
0249
0227
0234
0249
0221
0249
0153
0376
0249
0227
0234
0249
0221
0249
0153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249

VOTES
l49~
221
2^49
1.53
3.76
2.49
227
234
2.49
221
2.49
1.53
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2,49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49

0 C0C£ 4

SIZE"
UNIT NO.' (Sq. Feet)
R-1802-S
R-1803-S
R-1804-S
R-1805-S
R-1806-S
R-1807-S
R-1808-S
R-1901-N
R-1902-N
R-1903-N
R-1904-N
R-1905-N
R-1906-N
R-1907-N
R-1908-N
R-1901-S
R-1902-S
R-1903-S
R-1904-S
R-1905-S
R-1906-S
R-1907-S
R-1908-S
R-2001-N
R-2002-N
R-2003-N
R-2004-N
R-2005-N
R-2006-N
R-2007-N
R-2008-N
R-2001-S
R-2002-S
R-2003-S
R-2004-S
R-2005-S
R-2006-S
R-2007-S
R-2008-S
R-2101-N
R-2102-N
R-2103-N
R-2104-N
R-2105-N
R-2106-N
R-2107-N
R-2108-N
R-2101-S
R-2102-S
42

T337
1310
926
2279
1309
1373
1,418
1306
1337
1410
926
2279
1309
1373
1,418
1,506
1337
1310
926
2279
1309
1373
1,418
1,506
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
2279
1309
1373
1,418
1306
1337
1310
926
£279
1309
1373
1,418
1306
1337

UNDIVIDED OWNERSHIP INTERESTS'"
(Percentage)
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221
0249
0.153
0376
0249
0227
0234
0249
0221

VOTES
221~
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221
2.49
133
3.76
2.49
227
234
2.49
221

0 (. xi (.- S ?

fit 5*3jrt50^J^3^35^j5^5^J5^^^Sso^JrtJPdJdJd^djJOj^J?c5^3>35d^J?djx3>d5^JrtJrt50JrtJ3dpO50^ti^d^)Sx3^5^>3jsd5x35^35^?0
«
•
i
1
i
1
i
i
1
1
1
«
1
1
1
1
t
«
1
1
1
«
<
•
1
1
<
«
1
1
i
t
t
1
1
1
1
i
1
1
1
1
1
1
1
1
i
1
1
V

-

M

•

i

T

i

i

i

i

i

T

i

i

i

i

i

i

i

i

i

i

i

i

i

t

i

i

i

i

i

i

i

T

i

Js^ H-* *-* l~* H-* Is)

vo V l a t - n K i so go
Uiv * | t / i
" \i*
|SJ00OJVOVOON-^3FS

4*

82

N l so go sp W t / i l s ) v o Q p V i 4 * U> U 1 M
^ Q ^ I K > O N 0 3 ^ ^JQ
K> &* S? tr* H Q ^

. ^1 Ln-J .*».

KJ

i

i

i

i

i

T

i

i

i

i

i

i

i

T

i

i

i

o

H M H H H M K J

>U

vp Qpt£ V ttf t / i K> so U%
SOC*O^I5SOOUJVOVO<

1 U> 35 vol

n
n

-9

3

I

<
4*N>^N>OJh^4krOMIOOJh^4k4kM^^UJh^4k^^^fOOJ^4*
- - L> K> 4* ^i In Vj 4k K) *•* '-0 L* Vj bo L> K) '•*> '^) lh '^4 1*tata4^ ^ In '^ 4^ L* k> 4^ '-o In 4* jo ^ U ki 4^ *-*j U '-J 4^ U k) 4k Vj L* 4*.

£

o

El

SIZE"
UNIT NO.* (Sq.Feet)
R-2502-N
R-2503-N
R-2504-N
R-2505-N
R-2506-N
R-2501-S
R-2502-S
R-2503-S
R-2504-S
R-2505-S
R-2506-S
R-2507-S
R-2601-N
R-2602-N
R-2603-N
R-2604-N
R-2605-N
R-2606-N
R-2607-N
R-2601-S
R-2602-S
R-2603-S
R-2604-S
R-2605-S
R-2701-N
R-2701-S

2,869
921
2279
1309
1373
1,506
2,864
926
2279
1309
1373
1,418
2,860
1310
926
2279
1309
1373
1,418
1306
2,864
4,745
1373
1,418
3315
3.222
605372

UNDIVIDED OWNERSHIP INTERESTS"•
(Percentage)
0.474
0.152
0376
0249
0227
0249
0.473
0.153
0376
0249
0227
0234
0.472
0249
0.153
0376
0249
0227
0234
0249
0.473
0.784
0227
0234
0347
0.532
100.

%

VOTES
4.74
132
3.76
2.49
227
2.49
4.73
133
3.76
2.49
227
234
4.72
2.49
133
3.76
2.49
227
234
2.49
4.73
7.84
227
234
5.47

JJ2
1,000

•Unit Numbers preceded by the letter designation "R" (e.g. R-000-S) indicate
Residential Units, and Unit Numbers preceded by the letter designation "C (e.g. O000-N)
indicate Commercial Units. Unit Numbers followed by the letter designation "N" (e.g.
R-000-N) indicate units
located in the North Towers and Unit Numbers followed by the
letter designation "Sw (e.g. C-000-S) indicate Units located in the South Towers.
••Size has been determined on the basis of the approximate number of square feet
of floor space within each respective Unit, as shown on the Map and rounded off.
•••Undivided Ownership Percentages have been computed on the basis of the
relative sizes of the Units, as shown above and rounded off.
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EXHIBIT P
(Attached to and forming a pan of the Declaration
of Condominium for American Towers,
a Condominium Project)
BYLAWS
AMERICAN TOWERS OWNERS ASSOCIATION
A Nonprofit Corporation
Pursuant to the provisions of the Utah Nonprofit Corporation and Cooperative
Association Act, the Board of Trustees of American Towers Owners Association, a Utah
nonprofit corporation, hereby adopts the foDowing Bylaws for such nonprofit corporation.

ARTICLE I
NAME AND PRINCIPAL OFFICE
1.01. Name. The name of the nonprofit corporation is American Towers Owners
Association, hereinafter referred to as the "Association."
1.02. Offices. The principal office of the Association shall be at American Towers, a
Condominium Project (hereinafter referred to as the "Project"), situated upon the following
described real property in the City and County of Salt Lake, State of Utah:
Beginning at a point 5.0 feet West of the Southwest corner of Lot 2, Block 58,
Plat "A*, Salt Lake City Survey, and running thence West 237.00 feet; thence
North 200.00 feet; thence West 8.45 feet; thence North 130.00 feet; thence East
245.45 feet; thence South 330.00 feet to the point of beginning.
Subject to a perpetualright-of-way30 feet wide over the Easterly 25.00 feet
thereof as evidenced by that certain Quitclaim Deed recorded October 23,1973,
as Entry No. 2577297, in the records of Salt Lake County, State of Utah.
Subject to and together with all easements,rights-of-way,covenants conditions,
restrictions, and other matters set forth in that certain Reciprocal Easement and
Maintenance Agreement with Conditions, Covenants and Restrictions, which
was recorded in the office of the County Recorder of Salt Lake County, State of
Utah, on May 20,1981, as Entry No. 3566733 in Book 5250 beginning at Page
640.
Subject to and together with all and any applicable easements and rights-of-way
for water, sewer, power, telephone, and otner utilities, all and any easements and
rights-of-way shown on the Map, and all and any easements andrights-of-wayof
record or enforceable at law or in equity.
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ARTICLE n
DEFINITIONS
2.01. Definitions. Except as otherwise provided herein or as otherwise required by
the context, all terms defined m Article I of the Declaration of Condominium for American
Towers, a Condominium Project (hereinafter referred to as the -Declaration-) shall have
such defined meanings when used in these Bylaws.
ARTICLE m
MEMBERS
3.01. Annual Meetings, The annual meeting of members shall be held on the second
Saturday in August of each year at the hour of 10:00 o'clock a.m., beginning with the year
following the year in which the Articles of Incorporation are filed, for the purpose of
electing Trustees (if the Declarant has then turned over to the members responsibility for
so doing) and transacting such other business as may come before the meeting. If the
election of Trustees shall not be held on the day designated therein for the annual meeting
of the members, or at any adjournment thereof, the Board of Trustees shall cause the
election to be held at a special meeting of the members to be convened as soon thereafter
as may be convenient. The Board of Trustees mayfromtime to time by resolution change
the date and time for the annual meeting of the members.
3.02. Special Meetings. Special meetings of the members may be calledfromtime to
time by the Board of Trustees or by the President and shall be immediately called by the
President upon the written request of members holding not less than ten percent (10%) of
the total votes of the Association, such written request to state the purpose or purposes of
the meeting and to be delivered to the Board of Trustees or the President. In case of
failure to call such meeting within twenty (20) days after such request, such members may
call the same.
3.02. Place of Meetings. The Board of Trustees may designate any place in Salt
Lake County, State of Utah, as the place of meeting for any annual meeting or for any
special meeting called by the Board of Trustees. A waiver of notice signed by all of the
members may designate any place, either within or without the State of Utah, as the place
for holding such meeting. If no designation is made, or if a special meeting is otherwise
called, the place of meeting shall be at the principal office or the Association.
3.04. Notice of Meetings. The Board of Trustees shall cause written or printed
notice of the time, place, and purpose of all meetings of the members (whether annual or
special) to be delivered, not more than fifty (50) nor less than ten (10) days prior to the
meeting, to each member of record entitled to have been delivered when deposited in the
U. S. mail addressed to the member at his registered address, withfirstclass postage
thereon prepaid. Each member shall register with the Association such member's current
mailing address for purposes of notice hereunder. Such registered address may be changed
from time to time by notice in writing to*the Association. If no address is registered with
the Association, the member's Unit address shall be deemed to be his registered address
for purposes of notice hereunder.
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3.05. Members of Rygftn) Upon purchasing a Condominium in the Project, each
Owner shall promptly furnish to the Association a certified copy of the recorded instrument
by which ownership of such Condominium has been vested in such Owner, which copy shall
be maintained in tne records of the Association. For the purpose of determining members
entitled to notice of or to vote at any meeting of the members, or any adjournment thereof,
the Board of Trustees may designate a record date, which shall not be more thanfifty(50)
nor less than ten (10) days prior to the meeting. If no record date is designated, the date
on which notice of the meeting is mailed shall be deemed to be the record date for
determining members entitledto notice of or to vote at the meeting. The persons or
entities appearing in the records of the Association on such record date as the Owners of
record of Condominiums in the Project shall be deemed to be the members of record
entitled to notice of and to vote at the meeting of the members and any adjournments
thereof.
3.06. Quorum. At any meeting of the members, the presence of members holding,
or holders of proxies entitled to cast, more than fifty percent (50 Association shall
constitute a quorum for the transaction of business. In the event a auorum is not present at
a meeting, the members present (whether represented in person or oy proxy), though less
than a quorum, may adjourn the meeting to a later date, notice thereof shall be delivered
to the members as provided above. At the reconvened meeting, the members and proxy
holders present shall constitute a quorum for the transaction of business.
3.07. Proxies. At each meeting of the members, each member entitled to vote shall
be entitled to vote in person or by proxy; provided, however, that the right to vote by proxy
shall exist only where the instrument authorizing such proxy to act shaU have been executed
by the member himself or by his attorney thereunto duly authorized in writing. If a
membership is jointly held, the instrument authorizing a proxy to act must have been
executed by all holders of such membership or their attorneys thereunto duly authorized in
writing. Such instrument authorizing a proxy to act shall be delivered at the beginning of
the meeting to the Secretary of the Association or to such other officer or person who may
be acting as secretary of the meeting. The secretary of the meeting shall enter a record of
all such proxies in the minutes of the meeting.
3.08. Votes. With respect to each matter (other than the election of Trustees)
submitted to a vote of the members, each member entitled to vote at the meeting shall
have therightto cast, in person or by proxy, the number of votes appertaining to the
Condominium of such member, as shown m the Declaration. The Affirmative vote of a
majority of the votes entitled to be cast by the members present or represented by proxy at
a meeting at which a quorum was initially present shall be necessary tor the adoption of any
matter voted on by the members, unless a greater proportion is required by the Articles of
Incorporation, these Bylaws, the Declaration, or Utah law. If a membership is jointly held,
all or any holders thereof may attend each meeting of the members, but such holders must
act unanimously to cast the votes relating to their joint membership. A member who is
delinquent in payment of condominium tees which have accrued thirty (30) days or more
prior to the day set for the meeting, shall not be entitled to vote. Provided, however, a
member'srightto vote shall be reinstated if all condominium fees are brought current prior
to the commencement of the meeting.
3.09. Waiver of Irregularities. All inaccuracies and irregularities in calls or notices
of meetings and in the manner of voting,* form of proxies, and method of ascertaining
members present shall be deemed waived if no objection thereto is made at the meeting.
3.10. Informal Action of Members. Any action that is required or permitted to be
taken at a meeting of the members may be taken without a meeting, if a consent in writing,

setting forth the action so taken, shall be signed by all of the members entitled to vote with
respect to the subject matter thereof.

ARTICLE IV
BOARD OF TRUSTEES
4.01. General Powers. The property, affairs, and business of the Association shall be
managed by its Board of Trustees. The Board of Trustees may exercise all of the powers of
the Association, whether derived from law or the Articles of Incorporation, except such
powers as are by law, by the Articles of Incorporation, by these Bylaws, or by the
Declaration vested solely in the members. Tne Board of Trustees may by written contract
delegate, in whole or in part, to a professional management organizauon or person such of
its duties, responsibilities, functions, and powers as are properly delegable.
4.02. Initial Board of Trustees. The initial Board of Trustees shall be composed of
seven (7) Trustees. The Trustees specified in the Articles of Incorporation, and any
replacements duly appointed by Declarant, shall serve until thefirstmeeting of the
members held after the Declarant turns over to the members the responsibility for electing
Trustees and until their successors are duly elected and qualified. The Trustees specified
in the Articles of Incorporation, and any replacements duly appointed by the Declarant,
need not be members of the Association or residents of the State of Utah.
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4.03. Permanent Board of Trustees. After the Declarant turns over to the members
responsibility for electing Trustees, the Board of Trustees shall be composed of seven (7)
Trustees of the following classifications and qualifications:
(a) There shall be four (4) Residential Trustees, all of whom shall be Residential
Owners (or officers, directors, or partners of Residential Owners that are corporations or
partnerships) and all of whom shall be separately elected by the Residential Owners.
Residential Trustees need not be residents of the State of Utah.
(b) There shall be three (3) Commercial Trustees, all of whom shall be Commercial
Owners (or officers, directors, or partners of Commercial Owners that are corporations or
partnerships) all of whom shall be separately elected by the Commercial Owners.
Commercial Trustees need not be residents of the State of Utah.
4.04. Elections of Permanent Trustees. At thefirstmeeting of the members held
after the Declarant turns over to the members responsibility for electing Trustees: (a) The
Residential Owners shall elect two (2) Residential Trustees to serve for terms of three
years each, one Residential Trustee to serve for a term of two years, and one Residential
Trustee to serve for a term of one year; and (b) the Commercial Owners shall elect one
Commercial Trustee to serve for a term of three years, one Commercial Trustee to serve
for a term of two years, and one Commercial Trustee to serve for a term of one year. At
each annual meeting of the members thereafter: (a) the Residential Members shall elect
for a term of three years one Residential Trustee to fill the vacancy created by the expiring
term of any Residential Trustee; and (b) the Commercial Owners shall elect tor a term of
three years one Commercial Trustee to fill the vacancy created by the expiring term of any
Commercial Trustee. Elections of Trustees shall be conducted by secret feallot
4.05. Regular Meetings. The regular annual meeting of the Board of Trustees shall
be held without other notice than this bylaw immediately after, and at the same place as,
the annual meeting of the members. The Board of Trustees may provide by resolution the
time and place, within Salt Lake County, State of Utah, for the holding of additional
regular meetings without other notice than such resolution.
4.06 Special Meetings. Special meetings of the Board of Trustees may be called by
or at the request of any Trustee. The person or persons authorized to call special meetings
of the Board of Trustees anyfixany place, within Salt Lake County, State of Utah, as the
place for holding any special meeting of the Board of Trustees called by such person or
persons. Notice of any special meeting shall be given at least five (5) days prior thereto by
written notice delivered personally, or mailed to each Trustee at his registered address, or
by telegram. If mailed, such notice shall be deemed to have been delivered when deposited
in the U. S. mail so addressed, withfirstclass postage thereon prepaid. If notice is given by
telegram, such notice shall be deemed to have been delivered when the telegram is
delivered to the telegraph company. Any Trustee may waive notice of a meeting.
4.07. Quorum and Manner of Acting. Prior to the time that the Declarant turns over
to the Owners responsibility for electing Trustees, a majority of the then authorized
number of Trustees shall constitute a quorum for the transaction of business at any meeting
of the Board of Trustees. Thereafter, a majority of the then authorized number of
Residential Trustees and a majority of the then authorized number of Commercial
Trustees shall constitute a quorum for ttfe transaction of business at any meeting of the
Board of Trustees. Except as otherwise required in these Bylaws, the Articles of
Incorporation, or the Declaration, the act of a majority of the Trusteespresent at any
meeting at which a quorum is present shall be the act of the Board of Trustees. The
Trustees shall act only as a Board, the individual Trustees shall have no powers as such.
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4.08. Compensation. No Trustee shall receive compensation for any services that he
may render to the Association as a Trustee; provided, however, that a Trustee may be
reimbursed for expenses incurred in performance of his duties as a Trustee to the extent
such expenses are approved by the Board of Trustees and (except as otherwise provided in
these Bylaws) may be compensated for services rendered to the Association other than in
his capacity as a Trustee.
4.09. Resignation and Removal. A Trustee may resign at any time by delivering a
written resignation to either the President or the Board of Trustees. Unless otherwise
specified therein, such resignation shall take effect upon delivery. Any Residential Trustee
(other than a Trustee appointed by the Declarant) may be removed at any time, for or
without cause, by the affirmative vote of Residential Owners holding at least sixty percent
(60%) of the total number of votes appurtenant to all Residential units in the Project, at a
special meeting of the members duly called for such purpose. Similarly, any Commercial
Trustee (other than a Trustee appointed by the Declarant) may be removed at any time,
for or without cause, by the affirmative vote of Commercial Owners holding at least sixty
percent (60%) of the total number of votes appurtenant to all Commercial Units in the
Project, at a special meeting of the members duly called for such purpose.
4.10. Vacancies and Newlv created Trusteeships. If vacancies shall occur in the
Board of Trustees by reason of the death, resignation, or disqualification of a Trustee
(other than a Trustee appointed by the Declarant), or if the authorized number of Trustees
shall be increased, the Trustees then in office shall continue to act, and such vacancies or
newly created Trusteeships shall be filled by a vote of the Trustees then in office, though
less than a quorum, in any way approved by such Trustees at the meeting. Any vacancy in
the Board of Trustees occurring by reason of removal of a Trustee by the members may be
filled by election at the meeting at which such Trustee is removed; provided, however, that
Residential Trustees shall be elected by the Residential Owners and Commercial Trustees
shall be elected by Commercial Owners. If vacancies shall occur in the Board of Trustees
by reason of death, resignation, or removal of a Trustee appointed by the Declarant, such
vacancies shall be filled by appointments to be made by the Declarant. Any Trustee
elected or appointed hereunder to fill a vacancy shall serve for the unexpired term of his
predecessor or for the term of the newly created Trusteeship, as the case may be.
4.11. Informal Action bv Trustees. Any action that is required or permitted to be
taken at a meeting of the Board of Trustees, may be taken without a meeting if a consent in
writing, setting forth the action so taken, shall be signed by all of the Trustees.
4.12. Amendments. The provisions of this Article IV may not be amended,
modified, or repealed, unless such amendment, modification, or repeal is approved by (a)
the affirmative vote of Residential Owners holding at least sixty percent (60%) of the total
number of votes appurtenant to all Residential Units in the Project, and (b) the affirmative
vote of Commercial Owners holding at least sixty percent (60%) of the total number of
votes appurtenant to all Commercial Units in the Project.
ARTICLE V
OFFICERS
5.01. Officers. The officers of the Association shall be a President, a Residential
Vice-President, a Commercial Vice-President, a Secretary, a Treasurer, and such other
officers as may from time to time be appointed by the Board of Trustees.
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5.02. Election Tenure ?Tiri Qualifications. The officers of the Association shall be
chosen by the Board of Trustees annually at the regular annual meeting of the Board of
Trustees. In the event of failure to choose officers at such regular annual meeting of the
Board of Trustees, officers may be chosen at any regular or special meeting of the Board of
Trustees. Each such officer (whether chosen at a regular annual meeting of the Board of
Trustees or otherwise) shall hold his office until the next ensuing regular annual meeting of
the Board of Trustees and until his successor shall have been chosen and qualified, or until
his death, or until his resignation, disqualification, or removal in the manner provided in
these Bylaws, whicheverfirstoccurs. Any one person may hold any w o or more of such
offices; provided, however, that the President may not also be the Secretary. No person
holding two or more offices shall act in or execute any instrument in the capacity of more
than one office. The President, the Residential Vice-President, the Commercial
Vice-President, the Secretary, and the Treasurer shall be and remain Trustees of the
Association during the entire term of their respective offices. No other officer need be a
Trustee.
5.03. Subordinate Officers. The Board of Trustees may from time to time appoint
such other officers or agents as it may deem advisable, each of whom shall have sucn title,
hold office for such penod, have such authority, and perform such duties as the Board of
Trustees may from time to time determine. The Board of Trustees may from time to time
delegate to any officer or agent the power to appoint any such subordinate officers or
agents and to prescribe their respective titles, terms of office, authorities, and duties.
Subordinate officers need not be Trustees or members of the Association.
5.04. Resignation and Removal. Any officer may resign at any time by delivering a
written resignation to the President or to the Board of Trustees. Unless otherwise specified
therein, such resignation shall take effect upon delivery. Any officer may be removed by
the Board of Trustees at any time, for or without cause.
5.05. Vacancies and Newlv Created Offices. If any vacancy shall occur in any office
by reason of death, resignation, removal, disqualification, or any other cause, or if a new
office shall be created, such vacancies or newly created offices may be filled by the Board
of Trustees at any regular or special meeting.
5.06. The President. The President shall preside at meetings of the Board of
Trustees and at meetings of the members. He snail sign on behalf of the Association all
conveyances, mortgages, documents, and contracts approved by the Board of Trustees, and
shall do and perform all other acts and things that the Board of Trustees may require of
him.
5.07. The Residential Vice-President. The Residential Vice-President shall be a
Residential Trustee and shall act jointly with the Commercial Vice-President in the place
and stead of the President in the event of the President's absence or inability or refusal to
act, and shall exercise and discharge such other duties as may be required of him by the
Board of Trustees.
5.08. The Commercial Vice-President. The Commercial Vice-President shall be a
Commercial Trustee and shall act jointly with the Residential Vice-President in the place
and stead of the President in the event df the President's absence or inability or refusal to
act, and shall exercise and discharge such other duties as may be required of him by the
Board of Trustees.
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5.09. The Secretary. The Secretary shall keep the minutes of the Association and
shall maintain such books and records as these Bylaws, the Declaration, or any resolution
of the Board of Trustees may require of him to keep. He shall be the custodian of the seal
of the Association, if any, and shall affix such seal, if any, to all papers and instruments
requiring the same. He shall perform such other duties as the Board of Trustees may
require of him.
5.10. The Treasurer. The Treasurer shall have the custody and control of the funds
of the Association, subject to the action of the Board of Trustees, and shall, when
requested by the President to do so, report the state of thefinancesof the Association at
each annual meeting of the members and at any meeting of the Board of Trustees. He
shall perform such other duties as the Board of Trustees may require of him.
5.11. Compensation. No officer shall receive compensation for any services that he
may render to the Association as an officer; provided, however, that an officer may be
reimbursed for expenses incurred in performance of his duties as an officer to the extent
such expenses are approved by the Board of Trustees and (except as otherwise provided in
these Bylaws) may be compensated for services rendered to the Association other than in
his capacity as an officer.

ARTICLE VI
COMMITTEES
6.01. Designation of Committees, The Board of Trustees may from time to time by
resolution designate such committees as it may deem appropriate in carrying out its duties,
responsibilities, functions, and powers. The membership of each such committee
designated hereunder shall include at least one Residential Trustee and one Commercial
Trustee. No committee member shall receive compensation for services that he may render
to the Association as a committee member; provided, however, that a committee member
may be reimbursed for expenses incurred in performance of his duties as a committee
member to the extent that such expenses are approved by the Board of Trustees and
(except as otherwise provided in these Bylaws) may be compensated for services rendered
to the Association otner than in his capacity as a committee member.
6.02. Proceedings of Committees. Each committee designated hereunder by the
Board of Trustees may appoint its own presiding and recording officers and may meet at
such places and times and upon such notice as such committee may from time to time
determine. Each such committee shall keep a record of its proceedings and shall regularly
report such proceedings to the Board of Trustees.
6.03. Quorum and Manner of Acting. At each meeting of any committee designated
hereunder by the Board of Trustees, the presence of members constituting at least a
majority of the authorized membership of such committee (but in no event less than two
members) shall constitute a quorum for the transaction of business, and the aa of a
majority of the members present at any meeting at which a quorum is present shall be the
act of such committee. The members of any committee designated by the Board of
Trustees hereunder shall aa only as a committee, and the individual members thereof shall
have no powers as such.
6.04. Resignation and Removal. Any member of any committee designated
hereunder by the Board of Trustees may resign at any time by delivering a written
resignation to the President, the Board of Trustees, or the presiding officer of the
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committee of which he is a member. Unless otherwise specified therein, such resignation
shall take effect upon delivery. The Board of Trustees may at any time, for or without
causef remove any member of any committee.
6.05. Vacancies. If any vacancy shall occur in any committee designated bv the
Board of Trustees hereunder, due to disqualification, death, resignation, removal or
otherwise, the remaining members shall, until thefillingof such vacancy, constitute the
then total authorized membership of the committee and, provided that two or more
members are remaining (at least one of which is a Residential Trustee and one of which is
a Commercial Trustee), may continue to act Such vacancy maybe filled at any meeting of
the Board of Trustees.
ARTICLE VTT
INDEMNIFICATION
7.01. Indemnification Third-Partv Actions. The Association shall indemnify any
person who was or is a party or is threatened to be made a party to any threatened,
pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or
investigative (other than an action by or in therightof the Association) by reason of the
fact that he is or was a Trustee or officer of the Association, or is or was serving at the
request of the Association as a director, trustee, officer, employee, or agent of another
corporation, partnership, joint venture, trust, or other enterprise, against expenses
(including attorney's fees), judgements, fines, and amounts paid in settlement actually and
reasonably incurred by him in connection with such action, suit, or proceeding, if he acted
in good faith and in a manner he reasonably believed to be in or not opposed to the best
interests of the Association, and, with respect to any criminal action or proceeding, had no
reasonable cause to believe his conduct was unlawful. The termination of any action, suit,
or proceeding by an adverse judgment, order, settlement, or conviction, or upon a plea of
nolo contendere or its equivalent, shall not, of itself, create a presumption that the person
did not act in good faith and in a manner which he reasonably believed to be in or not
opposed to the best interests of the Association or with respect to any criminal action or
proceeding, that the person had reasonable cause to believe that his conduct was unlawful.
7.02. Indemnification Association Actions The Association shall indemnify any
person who was or is a party or is threatened to be made a party to any threatened,
pending, or completed action or suit by or in therightof the Association to procure a
judgment in its favor by reason of the tact that he is or was a Trustee or officer of the
Association, or is or was serving at the request of the Association as a director, trustee,
officer, employee, or agent of another corporation, partnership, joint venture, trust, or
other enterprise, against expenses (including attorney's fees) actually and reasonably
incurred by him in connection with the defense or settlement of sucn action or suit, if he
acted in good faith and in a manner he reasonably believed to be in or not opposed to the
best interests of the Association; provided, however, that no indemnification shall be made
in respect of any claim, issue, or matter as to which such person shall have been adjudged
to be liable for negligence or misconduct in the performance of his duty to the Association,
unless and only to the extent that the court in which such action or suit was brought shall
determine upon application that, despite the adjudication of liability and in view of all
circumstances of the case, such person is*fairly and reasonably entitled to indemnity for
such expenses which such court shall deem proper.
7.03. Determinations. To the extent that a person has been successful on the merits
or otherwise in defense of any action, suit, or proceeding referred to in Sections 7.01 or
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7.02 hereof, or in defense of any claim, issue, or matter therein, he shall be indemnified
against expenses (including attorney's fees) actually and reasonably incurred by him in
connection therewith. Any other indemnification under Sections 7.01 or 7.02 hereof shall
be made by the Association only upon a determination that indemnification of the person
is proper in the circumstances because he has met the applicable standard of conduct set
forth respectively in Sections 7.01 or 7.02 hereof. Such determination shall be made either
(a) by the Board of Trustees by a majority vote of disinterested Trustees or (b) by
independent legal counsel in a written opinion, or (c) by the members by the affirmative
vote of at leastfifty-onepercent (51%) of the total votes of the Association at a meeting
duly called for such purpose.
7.04. Advances. Expenses incurred in defending a civil or criminal action, suit, or
proceeding as contemplated in this Article may be paid by the Association in advance of
the final disposition oi such action, suit, or proceeding upon a majority vote of a quorum of
the Board of Trustees and upon receipt of an undertaking by or on behalf of the person to
repay such amount or amounts unless it ultimately be determined that he is entitled to be
indemnified by the Association as authorized by this article or otherwise.
7.05. Scope of Indemnification. The indemnification provided for by this article
shall not be deemed exclusive of any other rights to which those indemnified may be
entitled under any provision in the Association's Articles of Incorporation, Bylaws,
agreements, vote of disinterested members or Trustees, or otherwise, both as to action in
his official capacity and as to action in another capacity while holding such office. The
indemnification authorized by this article shall apply to all present and future Trustees,
officers, employees, and agents of the Association and shall continue as to such persons
who cease to be Trustees, officers, employees, or agents of the Association and shall inure
to the benefit of the heirs and personal representatives of all such persons and shall be in
addition to all other rights to which such persons may be entitled as a matter of law.
7.06. Insurance. The Association may purchase and maintain insurance on behalf of
any person who was or is a Trustee, officer, employee, or agent of the Association, or who
was or is serving at the request of the Association as a trustee, director, officer, employee,
or agent of another corporation, entity, or enterprise (whether for profit or not for profit),
against any liability asserted against him or incurred by him in any such capacity or arising
out of his status as such, whether or not the Association would have the power to indemnify
him against such liability under the laws of the State of Utah, as the same may hereafter be
amended or modified.
7.07. Payments and Premiums. All indemnification payments made, and all
insurance premiums for insurance maintained, pursuant to this article shall constitute
expenses of the Association and shall be paid with funds from the Common Expense Fund
referred to in the Declaration.

ARTICLE VH
FISCAL YEAR AND SEAL
8.01. Fiscal Year. Thefiscalyear of the Association shall begin on the 1st day of
May each year and shall end on the 30ttf day of April next following; provided, however,
that thefirstfiscalyear shall begin on the date of ration-.
8.02. Seal. The Board of Trustees may by resolution provide a corporate seal which
shall be circular in form and shall have inscribed thereon the name of the Association, the
54

ft fr 0 i 0 7

state of incorporation, the nonprofit nature of the Association, and the words "Corporate
Seal."

ARTIQ£K
RULES AND REGULATIONS
9.01. Rules and Regulations. The Board of Trustees may from time to time adopt,
amend, repeal, and enforce reasonable rules and regulations governing the use and
operation of the Project; provided, however, that such rules and regulations shall not be
inconsistent with the rights and duties set forth in the Articles of Incorporation, the
Declaration, or these Bylaws. At all times after the Declarant turns over to the members
responsibility for electing Trustees: All rules and regulations relating to the use of
Residential units or Residential Limited Common Areas or access to either must be
approved by a majority of the Residential Trustees; and all rules and regulations relating to
the use of the Commercial Units or Commercial Limited Common Areas or access to
either must be approved by a majority of the Commercial Trustees. The members shall be
provided with copies of all rules and regulations adopted by the Board of Trustees, and
with copies of all amendments and revisions thereof.

ARTICLE X
AMENDMENTS
10.01. Amendments. Except as otherwise provided by law, by the Articles of
Incorporation, by the Declaration, or by these Bylaws, these Bylaws may be amended,
modified, or repealed and new bylaws may be made and adopted by the members upon the
affirmative vote of at least sixty percent (60 the total votes of the Association; provided,
however, that such artion shall not be effective unless and until a written instrument setting
forth (a) the amended, modified, repealed, or new bylaw, (b) the number of votes cast in
favor of such action, and (c) the total votes of the Association, shall have been executed
and verified by the current President of the Association and recorded in the office of the
County Recorder of Salt Lake County, State of Utah.
IN WITNESS WHEREOF, the undersigned, constituting all of the Trustees of
American Towers Owners Association, have executed these Bylaws on the
day of
, 1982.

Burton M. I odd

Dee W. Christiansen

E. Keith UgneU

Robert W. Naflziger

55

cum*

ken R. Beck

Howard S.Clark

George A. Learning
OWNER'S CONSENT
On this
day of
, 1982, the undersigned American Towers, Inc., a Utah
corporation, and block 58 Associates, a Utah limited partnership, as the Declarant and
owners of the land upon which the Projert is located, do hereby consent to and execute
these Bylaws in accordance with the provisions of the Utah Condominium Ownership Act,

ATTEST:
By
Robert W. Nattziger
Secretary

AMERICAN TOWERS, INC.,
a Utah corporation,
By
Dee W. Christiansen
President
BLOCK 58 ASSOCIATES,
a Utah limited partnership,
by its following general partner,

LTTEST;

tv
Burton M. Todd
Secretary

Block Associates, Inc.
a Utah corporation,
By
Dee W. Christiansen
President

ACKNOWLEDGMENTS
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STATEOFUTAH
)
:ss,
COUNTY OF SALT LAKE

)

On the
day of
, 1982, personally appeared before me Dee W.
Christiansen, KoBert w. Nafiziger, Howard S. Clark, Burton M. Todd, E. Keith Lignell,
Ken R. Beck, and George A. Learning, signers of the within and foregoing Bylaws of
American Towers Owners Association, each of whom duly acknowledged to me that he
executed the same.

NOTARY PUBLIC
Residing at:
My Commission Expires:

STATEOFUTAH
)
:ss.
COUNTY OF SALT LAKE

)

On the
day of
, 1982, personally appeared before me Dee W.
Christiansen and Robert W. Nattnger, who being by me duly sworn did say that they are
the President and Secretary, respectively, of American Towers, Inc., a Utah corporation,
and that the within and foregoing Owner's Consent was signed in behalf of said corporation
by authority of its bylaws or a resolution of its board of directors; said persons each duly
acknowledged to me that said corporation executed the same.

NOTARY PUBLIC
Residing at:
My Commission Expires:
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STATE OF UTAH
)
:ss.
COUNTY OF SALT LAKE

)

On the
day of
1982, personally appeared before me Dee W.
Christiansen ancTBurton M. lodd, wno being by me duly sworn did say that they are the
President and Secretary, respectively, of Block Associates, Inc^ a Utah corporation, that
said corporation is the sole general partner of Block 58 Associates, a Utah limited
partnership, and that the within and foregoing Owner's Consent was signed in behalf of said
corporation (as general partner of said limited partnership) by authority of its bylaws or a
resolution of its board of direaors; said persons each duly acknowledged to me that said
corporation (as general partner of said limited partnership) executed the same.

NO'lAKV PUBLIC
Residing at:
My Commission Expires:

1318s
072782
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EXHIBIT P
(Attached to and forming a pan of the Declaration
of Condominium for American Towers,
a Condominium Project)
BYLAWS
AMERICAN TOWERS OWNERS ASSOCIATION
A Nonprofit Corporation
Pursuant to the provisions of the Utah Nonprofit Corporation and Cooperative
Association Act, the Board of Trustees of American Towers Owners Association, a Utah
nonprofit corporation, hereby adopts the following Bylaws for such nonprofit corporation.

ARTICLE I
NAME AND PRINCIPAL OFFICE
1.01. Name. The name of the nonprofit corporation is American Towers Owners
Association, hereinafter referred to as the "Association."
1.02. Offices. The principal office of the Association shall be at American Towers, a
Condominium Project (hereinafter referred to as the "Project"), situated upon the following
described real property in the City and County of Salt Lake, State of Utah:
Beginning at a point 5.0 feet West of the Southwest corner of Lot 2, Block 58,
Plat "A1, Salt Lake City Survey, and running thence West 237.00 feet; thence
North 200.00 feet; thence West 8.45 feet; thence North 130.00 feet; thence East
245.45 feet; thence South 330.00 feet to the point of beginning.
Subject to a perpetualrieht-of-way30 feet wide over the Easterly 25.00 feet
thereof as evidenced by mat certain Quitclaim Deed recorded October 23,1973,
as Entry No. 2577297, m the records of Salt Lake County, State of Utah.
Subject to and together with all easements,rights-of-way,covenants conditions,
restrictions, and other matters set forth in that certain Reciprocal Easement and
Maintenance Agreement with Conditions, Covenants and Restrictions, which
was recorded in the office of the County Recorder of Salt Lake County, State of
Utah, on May 20,1981, as Entry No. 3566733 in Book 5250 beginning at Page
640.
Subject to and together with all and any applicable easements and rights-of-way
for water, sewer, power, telephone, and otner utilities, all and any easements and
rights-of-way shown on the Map, and all and any easements andrights-of-wayof
record or enforceable at law or in equity.
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ARTICLE P
DEFINITIONS
2.01. Definitions: Except as otherwise provided herein or as otherwise required by
the context, all terms defined m Article I of the Declaration of Condominium for Amencan
Towers, a Condominium Project (hereinafter referred to as the "Declaration") shall have
such defined meanings when used in these Bylaws.
ARTICLE m
MEMBERS
3.01. Annual Meetings, The annual meeting of members shall be held on the second
Saturday in August of each year at the hour of 10:00 o'clock a.m., beginning with the year
following the year in which the Articles of Incorporation are filed, for the purpose of
electing Trustees (if the Declarant has then turned over to the members responsibility for
so doing) and transacting such other business as may come before the meeting. If the
election of Trustees shall not be held on the day designated therein for the annual meeting
of the members, or at any adjournment thereof, the Board of Trustees shall cause the
election to be held at a special meeting of the members to be convened as soon thereafter
as may be convenient The Board of Trustees may from time to time by resolution change
the date and time for the annual meeting of the members.
3.02. Special Meetings. Special meetings of the members may be called from time to
time by the Board of Trustees or by the President and shall be immediately called by the
President upon the written request of members holding not less than ten percent (10%) of
the total votes of the Association, such written request to state the purpose or purposes of
the meeting and to be delivered to the Board of Trustees or the President In case of
failure to call such meeting within twenty (20) days after such request, such members may
call the same.
3.02. Place of Meetings. The Board of Trustees may designate any place in Salt
Lake County, State of Utah, as the place of meeting for any annual meeting or for any
special meeting called by the Boara of Trustees. A waiver of notice signed by all of the
members may designate any place, either within or without the State of Utah, as the place
for holding such meeting. If no designation is made, or if a special meeting is otherwise
called, the place of meeting shall be at the principal office of the Association.
3.04. Notice of Meetings, The Board of Trustees shall cause written or printed
notice of the time, place, and purpose of all meetings of the members (whether annual or
special) to be delivered, not more thanfifty(50) nor less than ten (10) days prior to the
meeting, to each member of record entitled to have been delivered when deposited in the
U. S. mail addressed to the member at his registered address, withfirstclass postage
thereon prepaid. Each member shall register with the Association such member's current
mailing address for purposes of notice hereunder. Such registered address may be changed
from time to time by notice in writing to the Association. If no address is registered with
the Association, the member's Unit address shall be deemed to be his registered address
for purposes of notice hereunder.
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3.05. Members of Repftfd. Upon purchasing a Condominium in the Project, each
Owner shall promptly furnish to the Association a certified copy of the recorded instrument
by which ownership of such Condominium has been vested in such Owner, which copy shall
be maintained in tne records of the Association. For the purpose of determining members
entitled to notice of or to vote at any meeting of the members, or any adjournment thereof,
the Board of Trustees may designate a record date, which shall not be more thanfifty(50)
nor less than ten (10) days prior to the meeting. If no record date is designated, the date
on which notice of the meeting is mailed shall be deemed to be the record date for
determining members entitle?to notice of or to vote at the meeting. The persons or
entities appearing in the records of the Association on such record date as the Owners of
record of (Condominiums in the Project shall be deemed to be the members of record
entitled to notice of and to vote at the meeting of the members and any adjournments
thereof.
3.06. Quorum. At any meeting of the members, the presence of members holding,
or holders of proxies entitled to cast, more thanfiftypercent (50 Association shall
constitute a quorum for the transaction of business. In the event a auorum is not present at
a meeting, the members present (whether represented in person or by proxy), though less
than a quorum, may adjourn the meeting to a later date. Notice thereof shall be delivered
to the members as provided above. At the reconvened meeting, the members and proxy
holders present shall constitute a quorum for the transaction of business.
3.07. Proxies. At each meeting of the members, each member entitled to vote shall
be entitled to vote in person or by proxy; provided, however, that therightto vote by proxy
shall exist only where the instrument authorizing such proxy to act shall have been executed
by the member himself or by his attorney thereunto duly authorized in writing. If a
membership is jointly held, the instrument authorizing a proxy to act must have been
executed by all holders of such membership or their attorneys thereunto duly authorized in
writing. Such instrument authorizing a proxy to act shall be delivered at the beginning of
the meeting to the Secretary of the Association or to such other officer or person who may
be acting as secretary of the meeting. The secretary of the meeting shall enter a record of
all such proxies in the minutes of the meeting.
3.08. Votes. With respect to each matter (other than the election of Trustees)
submitted to a vote of the members, each member entitled to vote at the meeting shall
have therightto cast, in person or by proxy, the number of votes appertaining to the
Condominium of such member, as shown m the Declaration. The Affirmative vote of a
majority of the votes entitled to be cast by the members present or represented by proxy at
a meeting at which a quorum was initially present shall be necessary tor the adoption of any
matter voted on by the members, unless a greater proportion is required by the Articles of
Incorporation, these Bylaws, the Declaration, or Utah law. If a membership is jointly held,
all or any holders thereof may attend each meeting of the members, but such holders must
act unanimously to cast the votes relating to their joint membership. A member who is
delinquent in payment of condominium fees which have accrued thirty (30) days or more
prior to the day set for the meeting, shall not be entitled to vote. Provided, however, a
member'srightto vote shall be reinstated if all condominium fees are brought current prior
to the commencement of the meeting.
3.09. Waiver of Irregularities. All inaccuracies and irregularities in calls or notices
of meetings and in the manner of voting,* form of proxies, and method of ascertaining
members present shall be deemed waived if no objection thereto is made at the meeting.
3.10. Informal Action of Members. Any action that is required or permitted to be
taken at a meeting of the members may be taken without a meeting, if a consent in writing,
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setting forth the action so taken, shall be signed by all of the members entitled to vote with
respect to the subject matter thereof.

ARTICLE IV
BOARD OF TRUSTEES
4.01. General Powers. The property, affairs, and business of the Association shall be
managed by its Board of Trustees. The Board of Trustees may exercise all of the powers of
the Association, whether derived from law or the Articles of Incorporation, except such
owers as are by law, by the Articles of Incorporation, by these Bylaws, or by the
)eclaration vested solely in the members. Tne Board of Trustees may by written contract
delegate, in whole or in part, to a professional management organization or person such of
its duties, responsibilities, functions, and powers as are properly delegable.

E

4.02. Initial Board of Trustees. The initial Board of Trustees shall be composed of
seven (7) Trustees. The Trustees specified in the Articles of Incorporation, and any
replacements duly appointed by Declarant, shall serve until thefirstmeeting of the
members held after the Declarant turns over to the members the responsibility for elerting
Trustees and until their successors are duly elected and qualified. The Trustees specified
in the Articles of Incorporation, and any replacements duly appointed by the Declarant,
need not be members of the Association or residents of the State of Utah.

48
p

r

r

/

f

4.03. permanent BoarrjftfTm*tee* After the Declarant turns over to the members
responsibility for electing Trustees, the Board of Trustees shall be composed of seven (7)
Trustees of the following classifications and qualifications:
(a) There shall be four (4) Residential Trustees, all of whom shall be Residential
Owners (or officers, directors, or partners of Residential Owners that are corporations or
artnerships) and all of whom shall be separately elected by the Residential Owners.
Lesidential Trustees need not be residents of the State of Utah.

S

(b) There shall be three (3) Commercial Trustees, all of whom shall be Commercial
Owners (or officers, directors, or partners of Commercial Owners that are corporations or
partnerships) all of whom shall be separately elected by the Commercial Owners.
Commercial Trustees need not be residents of the State of Utah.
4.04. Elections of Permanent Trustees. At thefirstmeeting of the members held
after the Declarant turns over to the members responsibility for electing Trustees: (a) The
Residential Owners shall elect two (2) Residential Trustees to serve for terms of three
years each, one Residential Trustee to serve for a term of two years, and one Residential
Trustee to serve for a term of one year; and (b) the Commercial Owners shall elect one
Commercial Trustee to serve for a term of three years, one Commercial Trustee to serve
for a term of two years, and one Commercial Trustee to serve for a term of one year. At
each annual meeting of the members thereafter: (a) the Residential Members shall elect
for a term of three years one Residential Trustee to fill the vacancy created by the expiring
term of any Residential Trustee; and (b) the Commercial Owners shall elect tor a term of
three years one Commercial Trustee to fill the vacancy created by the expiring term of any
Commercial Trustee. Elections of Trustees shall be conducted by secret oalloL
4.05. Regular Meetings. The regular annual meeting of the Board of Trustees shall
be held without other notice than this bylaw immediately after, and at the same place as,
the annual meeting of the members. The Board of Trustees may provide by resolution the
time and place, within Salt Lake County, State of Utah, for the holding of additional
regular meetings without other notice than such resolution.
4.06 Special Meetings. Special meetings of the Board of Trustees may be called by
or at the request of any Trustee. The person or persons authorized to call special meetings
of the Board of Trustees anyfixany place, within Salt Lake County, State of Utah, as the
place for holding any special meeting of the Board of Trustees called by such person or
persons. Notice of any special meeting shall be given at least five (5) days prior thereto by
written notice delivered personally, or mailed to each Trustee at his registered address, or
by telegram. If mailed, such notice shall be deemed to have been delivered when deposited
in the U. S. mail so addressed, withfirstclass postage thereon prepaid. If notice is given by
telegram, such notice shall be deemed to have been delivered when the telegram is
delivered to the telegraph company. Any Trustee may waive notice of a meeting.
4.07. Quorum and Manner of Acting. Prior to the time that the Declarant turns over
to the Owners responsibility for electing Trustees, a majority of the then authorized
number of Trustees shall constitute a quorum for the transaction of business at any meeting
of the Board of Trustees. Thereafter, a majority of the then authorized number of
Residential Trustees and a majority of the then authorized number of Commercial
Trustees shall constitute a quorum for thfe transaction of business at any meeting of the
Board of Trustees. Except as otherwise required in these Bylaws, the Articles of
Incorporation, or the Declaration, the act of a majority of the Trusteespresent at any
meeting at which a quorum is present shall be the act of the Board of Trustees. The
Trustees shall act only as a Board, the individual Trustees shall have no powers as such.
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4.08. Compensation. No Trustee shall receive compensation for any services that he
may render to the Association as a Trustee; provided, however, that a Trustee may be
reimbursed for expenses incurred in performance of his duties as a Trustee to the extent
such expenses are approved by the Board of Trustees and (except as otherwise provided in
these Bylaws) may be compensated for services rendered to the Association other than in
his capacity as a Trustee.
4.09. Resignation and Removal. A Trustee may resign at any time by delivering a
written resignation to either the President or the Board of Trustees. Unless otherwise
specified therein, such resignation shall take effect upon delivery. Any Residential Trustee
(other than a Trustee appointed by the Declarant) may be removed at any time, for or
without cause, by the affirmative vote of Residential Owners holding ait least sixty percent
(60%) of the total number of votes appurtenant to all Residential Units in the Project, at a
special meeting of the members duly called for such purpose. Similarly, any Commercial
l rustee (other than a Trustee appomted by the Declarant) may be removed at any time,
for or without cause, by the affirmative vote of Commercial Owners holding at least sixty
ercent (60%) of the total number of votes appurtenant to all Commercial Units in the
roject, at a special meeting of the members duly called for such purpose.

P

4.10. Vacancies and Newlv created Trusteeships. If vacancies shall occur in the
Board of Trustees by reason of the death, resignation, or disqualification of a Trustee
(other than a Trustee appointed by the Declarant), or if the authorized number of Trustees
shall be increased, the Trustees then in office shall continue to act, and such vacancies or
newly created Trusteeships shall be filled by a vote of the Trustees then in office, though
less than a quorum, in any way approved by such Trustees at the meeting. Any vacancy in
the Board of Trustees occurring by reason of removal of a Trustee by the members may be
filled by election at the meeting at which such Trustee is removed; provided, however, that
Residential Trustees shall be elected by the Residential Owners and Commercial Trustees
shall be elected by Commercial Owners. If vacancies shall occur in the Board of Trustees
by reason of deatn, resignation, or removal of a Trustee appointed by the Declarant, such
vacancies shall be filled by appointments to be made by the Declarant. Any Trustee
elected or appointed hereunder to fill a vacancy shall serve for the unexpired term of his
predecessor or for the term of the newly created Trusteeship, as the case may be.
4.11. Informal Action bv Trustees. Any action that is required or permitted to be
taken at a meeting of the Board of Trustees, may be taken without a meeting if a consent in
writing, setting forth the action so taken, shall be signed by all of the Trustees.
4.12. Amendments. The provisions of this Article IV may not be amended,
modified, or repealed, unless such amendment, modification, or repeal is approved by (a)
the affirmative vote of Residential Owners holding at least sixty percent (60%) of the total
number of votes appurtenant to all Residential Units in the Project, and (b) the affirmative
vote of Commercial Owners holding at least sixty percent (60%) of the total number of
votes appurtenant to all Commercial Units in the Project.
ARTICLE V
OFFICERS
5.01. Officers. The officers of the Association shall be a President, a Residential
Vice-President, a Commercial Vice-President, a Secretary, a Treasurer, and such other
officers as mayfromtime to time be appointed by the Board of Trustees.
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5.02. Flection. Tenure, and Qualifications. The officers of the Association shall be
chosen by the Board of Trustees annually at the regular annual meeting of the Board of
Trustees. In the event of failure to choose officers at such regular annual meeting of the
Board of Trustees, officers may be chosen at any regular or special meeting of the Board of
Trustees. Each such officer (whether chosen at a regular annual meeting of the Board of
Trustees or otherwise) shall hold his office until the next ensuing regular annual meeting of
the Board of Trustees and until his successor shall have been chosen and qualified, or until
his death, or until his resignation, disqualification, or removal in the manner provided in
these Bylaws, whicheverfirstoccurs. Any one person may hold any two or more of such
offices; provided, however, that the President may not also be the Secretary. No person
holding two or more offices shall act in or execute any instrument in the capacity of more
than one office. The President, the Residential Vice-President, the Commercial
Vice-President, the Secretary, and the Treasurer shall be and remain Trustees of the
Association during the entire term of their respective offices. No other officer need be a
Trustee.
5.03. Subordinate Officers. The Board of Trustees may from time to time appoint
such other officers or agents as it may deem advisable, each of whom shall have such title,
hold office for such period, have such authority, and perform such duties as the Board of
Trustees may from time to time determine. The Board of Trustees may from time to time
delegate to any officer or agent the power to appoint any such subordinate officers or
agents and to prescribe their respective titles, terms of office, authorities, and duties.
Subordinate officers need not be Trustees or members of the Association.
5.04. Resignation and Removal. Any officer may resign at any time by delivering a
written resignation to the President or to the Board of Trustees. Unless otherwise specified
therein, such resignation shall take effect upon delivery. Any officer may be removed by
the Board of Trustees at any time, for or without cause.
5.05. Vacancies and Newlv Created Offices. If any vacancy shall occur in any office
by reason of death, resignation, removal, disqualification, or any other cause, or if a new
office shall be created, such vacancies or newly created offices may be filled by the Board
of Trustees at any regular or special meeting.
5.06. The President. The President shall preside at meetings of the Board of
Trustees and at meetings of the members. He snail sign on behalf of the Association all
conveyances, mortgages, documents, and contracts approved by the Board of Trustees, and
shall do and perform all other acts and things that the Board of Trustees may require of
him.
5.07. The Residential Vice-President. The Residential Vice-President shall be a
Residential Trustee and shall act jointly with the Commercial Vice-President in the place
and stead of the President in the event of the President's absence or inability or refusal to
act, and shall exercise and discharge such other duties as may be required of him by the
Board of Trustees.
5.08. The Commercial Vice-President The Commercial Vice-President shall be a
Commercial Trustee and shall act jointly with the Residential Vice-President in the place
and stead of the President in the event oT the President's absence or inability or refusal to
act, and shall exercise and discharge such other duties as may be required of him by the
Board of Trustees.
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5.09. The Secretary. The Secretary shall keep the minutes of the Association and
shall maintain such books and records as these Bylaws, the Declaration, or any resolution
of the Board of Trustees may require of him to keep. He shall be the custodian of the seal
of the Association, if any, and shall affix such seal, if any, to all papers and instruments
requiring the same. He shall perform such other duties as the Board of Trustees may
require of him.
5.10. The Treasurer. The Treasurer shall have the custody and control of the funds
of the Association, subject to the action of the Board of Trustees, and shall, when
requested by the President to do so, report the state of thefinancesof the Association at
each annual meeting of the members and at any meeting of the Board of Trustees. He
shall perform such other duties as the Board ot Trustees may require of him.
5.11. Compensation. No officer shall receive compensation for any services that he
may render to the Association as an officer; provided, however, that an officer may be
reimbursed for expenses incurred in performance of his duties as an officer to the extent
such expenses are approved by the Board of Trustees and (except as otherwise provided in
these Bylaws) may be compensated for services rendered to the Association other than in
his capacity as an officer.
ARTICLE VI
COMMITTEES
6.01. Designation of Committees. The Board of Trustees may from time to time by
resolution designate such committees as it may deem appropriate in carrying out its duties,
responsibilities, functions, and powers. The membership of each such committee
designated hereunder shall include at least one Residential Trustee and one Commercial
Trustee. No committee member shall receive compensation for services that he may render
to the Association as a committee member; provided, however, that a committee member
may be reimbursed for expenses incurred in performance of his duties as a committee
member to the extent that such expenses are approved by the Board of Trustees and
(except as otherwise provided in these Bylaws) may be compensated for services rendered
to the Association other than in his capacity as a committee member.
6.02. Proceedings of Committees. Each committee designated hereunder by the
Board of Trustees may appoint its own presiding and recording officers and may meet at
such places and times and upon such notice as such committee mayfromtime to time
determine. Each such committee shall keep a record of its proceedings and shall regularly
report such proceedings to the Board of Trustees.
6.03. Quorum and Manner of Acting. At each meeting of any committee designated
hereunder by the Board of Trustees, the presence of members constituting at least a
majority of the authorized membership of such committee (but in no event less than two
members) shall constitute a quorum for the transaction of business, and the act of a
majority of the memberspresent at any meeting at which a quorum is present shall be the
art of such committee. Tne members of any committee designated by the Board of
Trustees hereunder shall act only as a committee, and the individual members thereof shall
have no powers as such.
6.04. Resignation and Removal. Any member of any committee designated
hereunder by the Board of Trustees may resign at any time by delivering a written
resignation to the President, the Board of Trustees, or the presiding officer of the
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committee of which he is a member. Unless otherwise specified therein, such resignation
shall take effect upon delivery. The Board of Trustees may at any time, for or without
cause, remove any member of any committee.
6.05. Vacancies. If any vacancy shall occur in any committee designated bv the
Board of Trustees hereunder, due to disqualification, death, resignation, removal, or
otherwise, the remaining members shall, until the filling of such vacancy, constitute the
then total authorized membership of the committee and, provided that two or more
members are remaining (at least one of which is a Residential Trustee and one of which is
a Commercial Trustee), may continue to act Such vacancy maybe filled at any meeting of
the Board of Trustees.
ARTICLE VP
INDEMNIHCATION
7.01. Indemnification Third-Partv Actions. The Association shall indemnify any
person who was or is a party or is threatened to be made a party to any threatened,
pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or
investigative (other than an action by or in the right of the Association) by reason of the
fact that he is or was a Trustee or officer of the Association, or is or was serving at the
request of the Association as a director, trustee, officer, employee, or agent of another
corporation, partnership, joint venture, trust, or other enterprise, against expenses
(including attorney's fees), judgements,fines,and amounts paid in settlement actually and
reasonably incurred by him in connection with such action, suit, or proceeding, if he acted
in good faith and in a manner he reasonably believed to be in or not opposed to the best
interests of the Association, and, with respect to any criminal action or proceeding, had no
reasonable cause to believe his conduct was unlawful. The termination of any action, suit,
or proceeding by an adverse judgment, order, settlement, or conviction, or upon a plea of
nolo contendere or its equivalent, shall not, of itself, create a presumption that the person
did not act in good faith and in a manner which he reasonably believed to be in or not
opposed to the best interests of the Association or with respect to any criminal action or
proceeding, that the person had reasonable cause to believe that his conduct was unlawful.
7.02. Indemnification Association Actions- The Association shall indemnify any
person who was or is a party or is threatened to be made a party to any threatened,
pending, or completed action or suit by or in therightof the Association to procure a
judgment in its favor by reason of the tart that he is or was a Trustee or officer of the
Association, or is or was serving at the request of the Association as a director, trustee,
officer, employee, or agent of another corporation, partnership, joint venture, trust, or
other enterprise, against expenses (including attorney's fees) actually and reasonably
incurred by him in connection with the defense or settlement of such action or suit, if he
acted in good faith and in a manner he reasonably believed to be in or not opposed to the
best interests of the Association; provided, however, that no indemnification shall be made
in respect of any claim, issue, or matter as to which such person shall have been adjudged
to be liable for negligence or misconduct in the performance of his duty to the Association,
unless and only to the extent that the court in wnich such action or suit was brought shall
determine upon application that, despite the adjudication of liability and in view of all
circumstances of the case, such person is'fairly and reasonably entitled to indemnity for
such expenses which such court shall deem proper.
7.03. Determinations. To the extent that a person has been successful on the merits
or otherwise in defense of any action, suit, or proceeding referred to in Sections 7.01 or
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7.02 hereof or in defense of any claim, issue, or matter therein, be shall be indemnified
against expenses (including attorney's fees) actually and reasonably incurred by him in
connection therewith. Any other indemnification under Sections 7.01 or 7.02 hereof shall
be made by the Association only upon a determination that indemnification of the person
is proper in the circumstances because he has met the applicable standard of conduct set
forth respectively in Sections 7.01 or 7.02 hereof. Such determination shall be made either
(a) by the Board of Trustees by a majority vote of disinterested Trustees or (b) by
independent legal counsel in a written opinion, or (c) by the members by the affirmative
vote of at least fifty-one percent (51%) of the total votes of the Association at a meeting
duly called for such purpose.
7.04. Advances. Expenses incurred in defending a civil or criminal action, suit, or
proceeding as contemplated in this Article may be paid by the Association in advance of
the final disposition or such action, suit, or proceeding upon a majority vote of a quorum of
the Board of Trustees and upon receipt of an undertaking by or on behalf of the person to
repay such amount or amounts unless it ultimately be determined that he is entitled to be
indemnified by the Association as authorized by this article or otherwise.
7.05. Scope of Indemnification. The indemnification provided for by this article
shall not be deemed exclusive of any otherrightsto which those indemnified may be
entitled under any provision in the Association's Articles of Incorporation, Bylaws,
agreements, vote of disinterested members or Trustees, or otherwise, both as to action in
his official capacity and as to action in another capacity while holding such office. The
indemnification authorized by this article shall apply to all present and future Trustees,
officers, employees, and agents of the Association and shalf continue as to such persons
who cease to be Trustees, officers, employees, or agents of the Association and shall inure
to the benefit of the heirs and personal representatives of all such persons and shall be in
addition to all otherrightsto which such persons may be entitled as a matter of law.
7.06. Insurance. The Association may purchase and maintain insurance on behalf of
any person who was or is a Trustee, officer, employee, or agent of the Association, or who
was or is serving at the request of the Association as a trustee, director, officer, employee,
or agent of another corporation, entity, or enterprise (whether for profit or not for profit),
against any liability asserted against lum or incurred by him in any such capacity or arising
out of his status as such, whether or not the Association would have the power to indemnify
him against such liability under the laws of the State of Utah, as the same may hereafter be
amended or modified.
7.07. Payments and Premiums. All indemnification payments made, and all
insurance premiums for insurance maintained, pursuant to this article shall constitute
expenses of the Association and shall be paid with funds from the Common Expense Fund
referred to in the Declaration.
ARTICLE VII
FISCAL YEAR AND SEAL
8.01. Fiscal Year. Thefiscalyear of the Association shall begin on the 1st day of
May each year and shall end on the 30th* day of April next following; provided, however,
that thefirstfiscalyear shall begin on the date of ration-.
8.02. Seal The Board of Trustees may by resolution provide a corporate seal which
shall be circular in form and shall have inscribed thereon the name of the Association, the
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state of incorporation, the nonprofit nature of the Association, and the words "Corporate
Seal/

RULES AND REGULATIONS
9.01. Rules and Regulations. The Board of Trustees may from time to time adopt,
amend, repeal, and enforce reasonable rules and regulations governing the use and
operation of the Project; provided, however, that such rules and regulations shall not be
inconsistent with therightsand duties set forth in the Articles of Incorporation, the
Declaration, or these Bylaws. At all times after the Declarant turns over to the members
responsibility for electing Trustees: All rules and regulations relating to the use of
Residential Units or Residential Limited Common Areas or access to either must be
approved by a majority of the Residential Trustees; and all rules and regulations relating to
the use of the Commercial Units or Commercial Limited Common Areas or access to
either must be approved by a majority of the Commercial Trustees. The members shall be
provided with copies of all rules and regulations adopted by the Board of Trustees, and
with copies of all amendments and revisions thereof.

ARTICLE X
AMENDMENTS
10.01. Amendments. Except as otherwise provided by law, by the Articles of
Incorporation, by the Declaration, or by these Bylaws, these Bylaws may be amended,
modified, or repealed and new bylaws may be made and adopted by the members upon the
affirmative vote of at least sixty percent (60 the total votes ot the Association; provided,
however, that such action shall not be effertive unless and until a written instrument setting
forth (a) the amended, modified, repealed, or new bylaw, (b) the number of votes cast in
favor of such action, and (c) the total votes of the Association, shall have been executed
and verified by the current President of the Association and recorded in the office of the
County Recorder of Salt Lake County, State of Utah.
IN WITNESS WHEREOF, the undersigned, constituting all of the Trustees of
American Towers Owners Association, have executed these Bylaws on the
day of
, 1982.

Burton M. Todd

Dee W. Christiansen

b. Keith Ugnell

Robert W. Nafiziger
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George A. Learning"
OWNER'S CONSENT
On this
day of
, 1982, the undersigned American Towers, Inc., a Utah
corporation, and Block 58 Associates, a Utah limited partnership, as the Declarant and
owners of the land upon which the Projert is located, do hereby consent to and execute
these Bylaws in accordance with the provisions of the Utah Condomimum Ownership Act.

ATTEST:

By

Robert W. Nattziger
Secretary

AMERICAN TOWERS, INC,
a Utah corporation,

By

Dee W. Christiansen"
President

BLOCK 58 ASSOCIATES,
a Utah limited partnership,
by its following general partner,
ATTEST;

By

Burton M. Todd
Secretary

Block Associates, Inc.
a Utah corporation,

By

Dee W. Christiansen
President

ACKNOWLEDGMENTS
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STATE OF UTAH

)

COUNTY OF'SALT LAKE

)

On the
day of
1982, personally appeared before me Dee W.
Christiansen, KoBert W. Naflzigcr, Howard S. Clark, Burton M. Todd, E. Keith Lignell,
Ken R. Beck, and George A. Learning, signers of the within and foregoing Bylaws of
American Towers Owners Association, each of whom duly acknowledged to me that he
executed the same.

NOTARY PUBLIC
Residing at:
My Commission Expires:

STATE O F U T A H
)
:ss.
C O U N T Y OF SALT LAKE

)

On the
day of
> 1982, personally appeared before me Dee W.
Christiansen and Robert W. Nallziger, who being by me duly sworn did say that they are
the President and Secretary, respectively, of American Towers, Inc., a Utah corporation,
and that the within and foregoing Owner's Consent was signed in behalf of said corporation
by authority of its bylaws or a resolution of its board of directors; said persons each duly
acknowledged to me that said corporation executed the same.

NOTARY PUBUC
Residing at:
My Commission Expires:
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STATE OF UTAH

)

COUNTY OFSALT LAKE

)

On the
day of
, 1982, personally appeared before me Dee W.
Christiansen and Burton M. lodd, wfio being by me duly sworn did say that they are the
President and Secretary, respectively, of Block Associates, Inc., a Utah corporation, that
said corporation is the sole general partner of Block 58 Associates, a Utah limited
partnership, and that the within ana foregoing Owner's Consent was signed in behalf of said
corporation (as general partner of said limited partnership) by authority of its bylaws or a
resolution of its board of direaors; said persons each duly acknowledged to me that said
corporation (as general partner of said limited partnership) executed the same.

NOIAKY PUBLIC
Residing at:
My Commission Expires:

1318s
072782

58
i-.

r

~

Tab 6

Third Judicial 0W" ct

AUG 2 1 1996

HOLME ROBERTS & OWEN LLC
Brent V. Manning #2075
111 East Broadway, Suite 1100
Salt Lake City, Utah 84111
Telephone: (801) 521-5800
Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

HERMAN REEDEKER, RUTH REESE,
GAIL THEURER, JOAN VALENTINE,
ROBERT VALENTINE, and TOM PLUMMER,
Plaintiffs,

ORDER GRANTING
MOTION TO DISMISS

v.
NORMAN J. SALISBURY, in his capacity as
President of the American Towers Owners
Association, SPENCER KIMBALL, in his
capacity as Vice President of the American
Towers Owners Association,
GLEN GETZ, WILLIAM S. RICHARDS,
JOAN HOLMES, WILLIAM T. MATLOCK,
DON CLARK, STERLING RIGBY,
JOHNNY BOWNE, VICTOR ROMERO and
CRAIG THORLEY, in their capacities as past
and present Trustees and Directors of the American
Owners Association, and John Does I through X,

Civil No. 960902979
Judge David S. Young

Defendants.

This matter came before the Court for hearing on August 9,1996, on Defendants' Motion to
Dismiss the Amended Verified Complaint filed by Plaintiffs. Having considered the parties'
memoranda and heard oral argument, the Court hereby enters its Order Dismissing the Amended
#28950

Verified Complaint pursuant to Utah R. Civ. P. 12(b)(6), for failure to state a cause of action based
upon, but not limited to, the reasons set forth in Defendants' memoranda and argument. Specifically,
the Court finds that the only applicable standard of care for directors or trustees of Utah nonprofit
condominium associations is intentional misconduct. The Plaintiffs have not asserted or alleged a cause
of action, count or claim for intentional misconduct. Consequently the Court dismisses the entire
Amended Complaint, including the contract claims, with prejudice, and grants the plaintiffs leave to
amend to assert only claims for intentional misconduct.
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CERTIFICATE OF SERVICE

I herewith certify that I am a member of and/or employed by the
law firm of CAMPBELL MAACK & SESSIONS, One Utah Center, Thirteenth
Floor, 201 South Main Street, Salt Lake City, Utah and that in said
capacity and pursuant to Rule 21 of the Utah Rules of Appellate
Procedure, two copies of OPENING BRIEF OF APPELLANTS were served upon
the Defendants/Appellees by causing true and correct copies to be
mailed by U.S. Mails, postage prepaid, to the following:

Brent V. Manning, Esq.
HOLME ROBERTS & OWEN
111 East Broadway, No. 1100
Salt Lake City, UT 84111
on this <=>£" day of April, 1997.

E. Barney Gesas/, Esq.

